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FOREWORD

Nothing in my experience as a lawyer has come close to the avalanche of
lawsuits now being brought, pending or yet to be brought, inundating our state
and federal courts with claims by workers who say they are or have been
injured by excessive exposure to asbestos in the workplaces of the past.

Few observers remember the history of asbestos use by Navy and private
shipyards in the period immediately before and after World War II, when its
use as insulation material was mandated by Government set-asides, priorities
and compulsory contract specifications.

The Monograph which follows traces this chronicle and proves, certainly
by a preponderance of the evidence and perhaps even beyond a reasonable
doubt, that the Government has a hard time justifying its use of sovereign
immunity as a means of avoiding some responsibility for the health hazards
suffered by thousands of shipyard workers who were exposed to uncontrolled,
excessive amounts of asbestos during our massive, successful World War 11
shipbuilding efforts.

The dissenting five judges of the United States Court of Appeals for the
Fifth Circuit stated the Government’s responsibility succinctly in a recent case:
“The Court is frustrated by lack of Congressional action. A number of
legislative solutions [for Government participation in a fund to be adminis-
tered outside of court action] have been proposed for the problems we must
confront today and tomorrow throughout America because of yesterday’s
production and use of asbestos. None has been enacted. Clearly the powers of
Congress to tax and regulate give the forum the interstate reach and fiexibility
needed to allocate the relatively scarce resources that must be available to
present and future claimants to achieve the greatest good for society.™ Here
the judges are underscoring the major thesis of the Monograph which follows.

The authors have done an outstanding job in making a case for the
Government’s responsibility in the crisis of the courts caused by the filing of
over 35,000 civil cases dealing with this subject. Mr. Artabane, Ms. Baumer
and the Washington Legal Foundation are to be congratulated for producing a
well-researched and thought-provoking Monograph on a subject of over-
whelming importance to the World War II shipyard worker claimants, the
Court system, Congress and to our society as a whole.

Washington, D .C. Henry J. Hyde
July, 1986 , United States House of Representatives

1Jackson v. Johns-Manville Sales Corp., 781 F. 2d 394, 415 (5th Cir. 1986) (en banc) (Clark,
Gee, Garza, Politz & Jolly, J.J., dissenting).



INTRODUCTION

“Asbestos”—from the Greek adjective for inextinguishable—is a generic
term used to describe a group of fibrous minerals. Chrysotile (white asbestos)
is mined primarily in Canada and accounts for ninety-five percent of the
United States’ consumption; South Africa is the sole producer of crocidolite
(blue) and amosite (brown) asbestos.! Apart from its unique fibrous structure,
asbestos is highly resistant to fire, heat, moisture, corrosion, chemical action
and electricity, and has high tensile strength, great durability and flexibility.?
Indeed, the ancients dubbed asbestos “the magic mineral.”

These unique properties made asbestos important to industry and to the
United States Government for a number of applications.* The Navy in particu-
lar required asbestos-containing insulation products for use in the construction
and repair of naval vessels.

1. The Government’s Massive Use of Asbestos-Containing Products

By the late 1800’s, the United States Navy had promulgated specifica-
tions requiring the use of asbestos in insulating cements and pipecoverings for
U.S. naval vessels.® Until the 1940’s, chrysotile was used almost exclusively
in the manufacture of asbestos-containing insulation products.® By the
mid-1930’s, the Navy had discovered amosite to be particularly suitable for
high-temperature insulation on ships.”

It was not until the Government’s vast World War II shipbuilding effort,
which employed 4,500,000 civilian workers, that U.S. asbestos consumption
soared.® Many asbestos-containing products were developed specifically for
use on United States naval vessels. In each instance, the Government con-
trolled and actually participated in the design, development, testing and
engineering of the product by means of regulations, specifications, mandatory
testing and approval, technical consultations with each manufacturer, and
otherwise. '

From the outset of World War II, the Government viewed asbestos as a
critically important strategic material, and officially designated it as such.’
Indeed, the Government undertook to stockpile vast amounts of asbestos and
to assume absolute control over the importation, distribution and use of
~ asbestos in this country. Most of the asbestos imported during World War II
and the post-War period was used in the construction and repair of naval and
merchant vessels. By 1943, the United States’ annual consumption of asbestos
totalled 445,902 short tons.!®

The Government’s unprecedented demand for asbestos-containing prod-
ucts during World War II had an immediate and profound effect upon the
manufacturers of asbestos-containing insulation products. By 1940, the Gov-
ernment’s requests for certain asbestos-containing insulation had exceeded the
industry’s productive capacity. As a result, the United States Government in
some instances ordered the establishment of new production facilities to fulfill
existing and anticipated Government contracts. Throughout World War II, the
manufacturers responded to and satisfied the Government’s requirements,



and, in doing so, contributed enormously to the success of the nation’s war
effort.

2. The Government’s Failure to Protect Shipyard Workers Despite Its
Early Knowledge of the Health Risks of Asbestos

The Government was directly aware at least as early as 1939 that
unprotected excessive exposure to finished asbestos-containing insulation
products as they were used in shipyards posed health risks to shipyard
workers.!! Despite that knowledge—which increased dramatically as the
result of classified internal Government reports of industrial health and safety
surveys conducted by the United States Navy and the Maritime Commission at
. Government and contract shipyards in the early 1940’s (which were not
dissemintated outside the Government until the 1980’s)—the Navy failed even
to begin to protect Navy and civilian personnel and others from the uncon-
trolled, excessive exposures to asbestos until /978. As late as 1983, the Navy
continued to violate existing Occupational Safety and Health Administration
(“OSHA") regulations and its own requirements for handling asbestos safely.

3. The Government’s Unwillingness To Accept Responsibility

More than 35,000 asbestos-related personal injury lawsuits are currently
pending in the state and federal courts of this nation. Claimants in over fifty
percent of these actions'? have alleged that they were exposed to excessive
amounts of asbestos in the course of their employment at Government-owned
shipyards and/or at private shipyards engaged in the manufacture and repair of
United States naval and merchant vessels pursuant to Government contracts.
These asbestos-related diseases are the legacy of past uncontrolled, excessive
exposures in the shipyard context.'?

Yet the Government refuses to accept any responsibility for these past
failures to provide a safe work environment or even to warn its workers about
a potential threat to their health from these excessive exposures. The Govern-
ment is seemingly indifferent as an untold number of former World War II
shipyard workers are forced to compete for even a small portion of the limited
funds being made available through traditional workers’ compensation
schemes. The Government remains aloof as private manufacturers, who
during World War II responded to the Government’s insistence on, and need
for, asbestos-containing insulation products, are pushed to the brink of finan-
cial disaster defending themselves against suits and paying out settlements
relating to the past uncontrolled and excessive shipyard exposures. Instead,
the Government has chosen merely to observe as the tens of thousands of
lawsuits overwhelm the state and federal court systems.

4. The Need For Legislative Relief

Plaintiffs in the asbestos disease suits resulting from past shipyard expo-
sures are caught in a tangle of workers’ compensation and medical regulations
that at best afford them arbitrary, inefficient and tardy relief. Yet the Govern-



ment rests comfortably in the knowledge that federal workers’ compensation
statutes simply preclude workers’ suits against the Government. As a result,
these workers have brought suit against the only “available” defendants—the
manufacturers. The manufacturers in turn have brought claims against the
United States for indemnification or contribution for the sums the manufac-
turers have paid to asbestos claimants.

The United States Court of Appeals for the Fifth Circuit, noting the
inability of the nation’s court systems to deal effectively or fairly with the
matter of compensating individuals injured as a result of asbestos exposure,
recently concluded that “a desperate need exists for federal legislation in the
field of asbestos Iitigation.”'* The United States Government bears a very large
share of the responsibility for the asbestos tragedy which clearly is the legacy
of past excessive shipyard exposures. For that reason, the Government’s role
is essential to any equitable, long-term resolution of the present asbestos
crisis.

Congress has attempted to correct this injustice by means of an asbestos
disease compensation scheme involving the manufacturers, their insurers and
the Government. The legislation has failed each time, primarily because of the
Government’s disturbing refusal to accept any responsibility for asbestos-re-
lated disease claims arising from World War I shipyard exposures. Any
workable, practical and equitable compensation system must include active
participation by all—including the Government—who represent the interlock-
ing pieces in this complex puzzle. The Government cannot be permitted to
seek immunity where, as here, it controlled the specification, acquistion, and
use of asbestos-containing products.

As set forth more fully herein, the present manifestation of asbestos-re-
lated disease is clearly and uncontrovertibly a latent cost of winning World
War II. Consequently, the Government should contribute to a fund to compen-
sate claimants for asbestos-related injuries rather than spending equal or
greater sums in litigation.



I. OVERVIEW OF THE WORLD
WAR II SHIPBUILDING EFFORT

A. The Need to Build Ships as World War II Approached

With the outbreak of war in 1939, the United States undertook the rhost
massive shipbuilding endeavor in world history.” By 1943, Government
shipyards and private shipyards under Government contract employed a
workforce of 1,750,000 civilians.!® An estimated 4.5 million civilians worked
in Government and private shipyards during World War I1."7

During this unprecedented effort, in which the United States went from a
one-ocean navy to a seven-ocean navy, the United States shipbuilding industry
expanded from 32 to 131 Government and private shipyards capable of
building large naval and merchant vessels.!'® These shipyards, operating on a
24-hour-a-day, seven-day-a-week schedule, built 7,000 ships and performed
67,000 repairs and conversions on naval and merchant vessels.” In 1943
alone, the United States Maritime Commission shipyards built 18 million
deadweight tons of large cargo carriers and tankers, more than the total U.S.
merchant fleet in 1939 (which then consisted of 12 million deadweight tons).*®
The U.S. shipbuilding industry provided the “bridge of ships™ which was
essential to transport, supply and protect the American forces fighting the Axis
powers.?!

B. Asbestos-Containing Insulation Products Met the Needs
of Developing Ship Technology.

Government specifications for the construction, repair and conversion of
naval and merchant vessels required the use of massive amounts of asbestos.
The United States Navy and the U.S. Maritime Commission were the greatest
consumers of asbestos during World War 11.# The Government specifically
required for shipbuilding and ship repair such asbestos-containing products as
piping and machinery insulation, boiler and furnace linings, marine insulating
* board for bulkheads and electrical cable insulation.* The Government’s most
significant requirement for asbestos was as a component of high-temperature
insulation products such as amosite asbestos felt, pre-formed pipecovering,
block, cements and asbestos lagging cloth for the ships’ generating plant and
propulsion systems.?*

Asbestos-containing insulation was virtually the only material that the
Government specified for those uses.* Peak World War II consumption of
amosite asbestos felt insulation amounted to 15 million board feet per year.?
In post-war years, the Navy’s consumption remained at approximately |
million board feet per year.?



C. The Government Expressly Required Asbestos as a
Component of Insulation Products Used on Ships.

The Government agencies and the private and Government shipyards
involved in the shipbuilding effort were required, pursuant to Government
contracts, to procure only those asbestos-containing insulation products that
the Government had approved and certified to be in compliance with manda-
tory Government contract specifications.?® Those Government specifications,
the predecessors of which dated back to the late 1800’s,* required (expressly
in most instances) asbestos as a principal ingredient, and set forth in detail the
properties required of the product. The Government had the sole responsibility
for establishing, approving and issuing the contract specifications.*

Government specifications prescribed rigid qualification and brand ap-
proval tests, and sampling, inspection and testing requirements to determine at
the time of procurement whether products procured pursuant to Government
contract complied with specifications.?' The Government also prescribed strict
requirements for the application and installation of asbestos-containing prod-
ucts on naval and merchant vessels.?? Frank V. Connolly, former Director of
the Special Rating Division of the War Production Board during World War II,
described the Government’s procurement of asbestos-containing products in
recent testimony before the Subcommittee on Labor Standards of the House of
Representatives’ Committee on Education and Labor:

Mr. Chairman, I was there and can tell this Committee
without hesitation that the companies manufacturing as-
bestos-containing products during World War II according
to Government specifications for delivery to the Armed
Forces were required by statute to do so, and were required
to give the Government’s requirements the highest priority.
The War Production Board assured that this job would get

done.

There was no question then—and [ have none now in my
own mind—of who had the final word. It was always the
Federal Government. Meeting the Government’s require-
ments and specifications and fulfilling the Government's
contract requirements, always was the first priority.”

The Government exercised virtually complete control over the production and
use of asbestos-containing insulation products in Government and contract
shipyards.

D. Government Control Over The Acquisition, Distribution
and Stockpiling of Asbestos

On January 16, 1942, President Franklin D. Roosevelt issued Executive



Order No. 9024, establishing the War Production Board (“WPB”) within the
Office of Emergency Management of the Executive Office of the President.*
The purpose of the WPB was to assure the most effective means of war
procurement and production:®

The major activities of the War Production Board revolved
around its exercise of the power to assign priorities to
deliveries of materials, to require acceptance and perform-
ance of contracts and orders deemed necessary for the
defense of the United States, and to reallocate materials and
facilities in short supply. Those powers were vested in
President Roosevelt by Title III of the Second War Powers
Act, and were, in turn, delegated by the President to the
board: '

The board exercised overall control of the War Produc-
tion and Procurement Program and directed the flow of
materials and components throughout the industrial system.
By the end of 1942, the value of that war production was -
larger than the total national income of the Depression
years.

Throughout the war years, the WPB (i) determined supplies, require- .
ments, and allocations of asbestos for both military and civilian use; (i1}
stockpiled, purchased, and contracted for asbestos; (ii1) regulated the export
and import of raw asbestos; (iv) issued conservation orders limiting the use of
raw asbestos and asbestos-containing products; (v) developed specifications
for asbestos-containing products; (vi) financed and authorized private war
facilities which manufactured asbestos products; and (vil) monitored and
controlled production levels at private facilities. The Government—through
the WPB—was involved in virtually every facet of wartime asbesto$ produc-
tion and procurement.

1. Government Control Over Asbestos as a ““Strategic and Critical
Material”

On June 7, 1939, Congress enacted Public Law No. 117 to

provide for the common defense by acquiring stocks of
strategic and critical materials essential to the needs of
industry for the manufacture of supplies for the armed forces
and the civilian population in time of a national emergency,
and fo encourage, as far as possible, the further develop-
ment of strategic and critical materials within the United
States for common defense.?

Asbestos was one of twenty-nine substances listed in regulations under the Act
as strategic and critical materials essential to the needs of industry for the
manufacture of supplies for the armed forces and the civilian population in
time of national emergency.® On January 30, 1940, the Army and Navy



Munitions Board included asbestos on the first published list of critical
materials.

To control the flow of materials and finished products in the war econ-
omy, the Office of Production Management (“OPM”) * (the predecessor of the
WPB*) promulgated Priorities Regulation No. 1, requiring the issuance of
preference rating (priority) certificates to producers of commodities necessary
for the war effort.*! Priorities Regulation No. 1 required that defense orders or
any other rated order be accepted and allocated a place in production and
delivery schedules in preference to unrated orders.** Suppliers also were
required to supply raw materials or components to those producers holding the
highest priorities.*® Priority or “preference” ratings from AAA to B-8 indi-
cated the relative importance of the use of materials.* Shipbuilding and
similar industries were assigned the highest priorities.*®

All rated orders, military and civilian, were compulsory and had to be
accepted, with delivery dates specified.*® As specific emergencies arose,
preferences could be resolved through the “Special Rating Division™ of the
WPB.# The priorities system became the basis of the entire American econ-
omy and was focused on one objective—the war effort.*® To enforce the
priorities system and maintain a constant watch over critically needed scarce
materials, the WPB established a Compliance Branch with broad investigative
powers, including industry-wide surveys and spot check investigations of
apparent violations.*

To address further the Government’s critical needs for asbestos, and
determine supplies, requirements, and allocations of raw asbestos, the WPB
established the Cork, Asbestos & Fibrous Glass Division,* whose estimates
formed the basis of production programs developed by the WPB’s Require-
ments Committee.’’ From May 1943 to July 1945, the Cork, Asbestos &
Fibrous Glass Division gathered data from industry and Government sources
on current and prospective, domestic and foreign asbestos supplies. The’
Requirements Committee of the Division issued twenty-three “Supply and
Requirements Decisions” recommending allotments for certain asbestos prod-
ucts,

The Supply and Requirements Decisions document the military’s con-
sumption of almost the entire domestic production of asbestos-containing
insulation products. For example, in Decision No. 11, the committee esti-
mated that (i) the Navy and the Maritime Commission would require eighty-
five percent of the molded amosite insulation produced in 1944;* (ii) the
Maritime Commission would require the total domestic output of marine
insulating board made from amosite asbestos for bulkhead construction on
Maritime Commission vessels;* and (iil) Navy and Maritime Commission
shipbuilding and repair work would require the entire 1944 production of
woven asbestos felt insulation.*® In addition, the Division expected to allocate
over half of the 85% magnesia high temperature insulation®” and practically all
of the sprayed asbestos insulation®® for Navy and Maritime Commission use.
Ninety-five percent of Grades C & G/1 and C & G/2 spinning fibers were to be
allocated to the Navy for electrical cable construction.®

The WPB and its predecessor agency, the OPM, also issued conservation
orders. These “M Orders,” or “allocation orders,” controlled the distribution



and use of critical materials, and ensured that available supplies of asbestos
were reserved to meet war orders first. The OPM issued Conservation Order
M-79 on January 20, 1942 to conserve, allocate and restrict consumption of
African asbestos,$' which was used primarily for insulation products for the
Navy and the Maritime Commission. Under the provisions of Conservation
Order M-79, asbestos fiber imported from South Africa could only be used in
the manufacture of materials necessary to fill Defense Orders defined in
Priorities Regulation No. 1.9 Order M-79 further restricted the use of (i)
Rhodesian Chrysotile asbestos Grades C&G/1 and C&G/2 to the production of
electrical insulation on Navy ships and other defense purposes, and (ii)
amosite asbestos fiber Grade B-1 to the production of insulation for use on
Navy and Maritime Commission vessels.® The WPB further tightened restric-
tions on African asbestos in April 1942 after the sinking of a ship carrying
3,300 tons of African fiber.%

In early 1942, the WPB recognized the difficulty in obtaining sufficient
quantities of asbestos textiles, particularly insulation materials to meet critical
military needs. On March 30, 1942, the WPB issued Conservation Order M-
123, tightening the Government’s control of asbestos textiles by forbidding
manufacturers from delivering asbestos textiles to any entity with a priority
rating below A-10.5 Willful violators were subject to criminal prosecution.®
Within several months, the WPB amended the order to include woven friction
materials, such as brake linings, within the A-10 rating.*

By the end of 1942, it had become apparent that the priority system was
ineffective for allocating scarce asbestos textiles.®® In early 1943, the WPB
issued Conservation Order M-283, requiring allocation of 100 percent of
asbestos textiles, surpassing even a AAA rating.®® Under Order M-283, no
supplier could deliver asbestos textiles, and no person could accept delivery of
asbestos textiles from a supplier, except upon specific authorization by the
Director General for Operations.™ To assure continued supply of asbestos
textiles for its shipbuilding program, the Government took control over both
the distribution and use of asbestos-containing products by requiring manufac-
turers to submit shipping schedules to the WPB on a monthly basis for
approval or revision.”!

2. Asbestos Stockpiling

Representatives of various Government agencies and importers and proc-
essors of African asbestos first discussed asbestos stockpiling at a June 27,
1940 meeting on the topic of “A Plan for the Asbestos Procurement to Meet
Present Emergency.”” Those present made stockpile recommendations in the
event of a three-year emergency for the three types of asbestos the Govern-
ment required: African Rhodesian white fiber (chrysotile), African brown fiber
(amosite), and blue fiber (crocidolite) asbestos.” Similar meetings were held
throughout 1940 and 1941. WPB recommendations for the stockpile of critical
asbestos grades continued throughout the remaining war years.”

The core of the stockpile program remained the Government’s own
purchase of scarce materials. The Government contracted to purchase as-
bestos—sometimes designated as public purchases—and allocated it to indus-
tries using the material.”



Eventually, the Government assumed complete control over the importa-
tion, disposition and export of raw asbestos during the war years. In December
1941, the OPM issued General Imports Order M-63, which initially listed as
“strategic materials” thirteen metals and minerals.” In January, 1942, the
WPB amended General Import Order M-63 to include raw asbestos imported
from Rhodesia and South Africa.”

Order M-63 provided that

[t]o insure . . . adequate supplies of material for war pro-
duction, no Person, other than the Metals Reserve Company
and any other United States governmental department,
agency or corporation, or any agent acting for such Com-
pany, department, agency or corporation, shall, without the
written authorization of the Director of Priorities [of the
WPB], make any contract or other arrangement for the
importation of any Strategic Material .

Order M-63 also placed restrictions upon the disposition of imported strategic
materials. Except as specifically provided in the Order, no 6wner or consignee
of any M-63 material imported after the effective date of the Order was
permitted to dispose of any interest in, process, or in any way change the
physical condition of, transfer possession of, or change the location of, any
strategic material.” '

Order M-63 permitted dispositions only (1) to the Metals Reserve Com-
pany or other Governmental agency, or (ii) with written authorization from the
Director of Priorities, some other disposition of the material.® Any person
who willfully violated any provision of the Order could be prohibited from
receiving further deliveries of any material subject to allocation and, in
addition, could be recommended for criminal prosecution.®!

On January 6, 1943, the United States and the United Kingdom executed
a “Memorandum of Understanding” on the importation of African asbestos,
which set forth the principles upon which the two countries (and certain
British Empire and neutral countries) would apportion asbestos imports be-
tween them to further their military vessel construction and repair goals.®* The
Memorandum (i) apportioned estimated available supplies of African asbestos
for 1943; (ii) provided for a quarterly exchange of information; (iii) encour-
gaged substitution of more plentiful grades of asbestos for less plentiful; and
(iv) provided for the appointment of a representative by each Government to
recommend reapportionment of African grades of asbestos when necessary.®

The Government also regulated the exporr of raw asbestos. A Presidential
Proclamation of July 2, 1940 prohibited asbestos exports except under a
license issued by the Department of State.®* The regulation accompanying the
proclamation defined asbestos for licensing purposes as “crude and semifabri-
cated, chiefly of fibers of three quarters of an inch or more in length.”®

The Government’s stringent control of raw asbestos imports continued
until February 1, 1945; export controls were lifted on September 10, 1945.%

3. Government Financing of Manufacturing Facilities

The Government not only controlled the supply of raw asbestos and
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regulated the production and use of asbestos-containing products, but also
directly encouraged the production of asbestos products by financing war
facilities that produced such products.®” The agencies accounting for the bulk
of Government-financed war production facilities included the War and Navy
Departments, the Maritime Commission, and the Defense Plant Corporation.

The Government used several types of financing agreements: (i) the
Emergency Plant Facilities Contract, whereby the contractor financed the
facility construction and the Government reimbursed the entire cost; (ii) the
Defense Plant Corporation Lease, whereby the Government bought the plant
site and the manufacturer [the lessee] acted as its agent; and (iii) a variety of
other contracts under which plants were constructed at Government expense.*
The Government assumed title or had the right to acquire title of the plants or
facilities it financed, except for a narrow class of cases in which it was
impractical to do s0.%

In addition, the Government allowed war-related industries to amortize
over a five-year period any facility®! that the WPB tax amortization office (in
conjunction with the Secretary of War and the Secretary of the Navy) had
certified, by the issuance of a “certificate of necessity,” as necessary for the
national defense.?> The value of facilities so certified during World War II
totalled nearly $5 billion.”

4. Government Control of Production Levels at Private Plants

The WPB also monitored and regulated asbestos production levels at
private plants during the war years. As part of its effort to increase war
production, the WPB launched the War Production Drive.* The WPB planned
for and promoted the establishment of joint labor-management committees in
all plants, mines, and facilities engaged in war production, and coordinated
and advised these committees in their efforts to increase production and
efficiency: -

The sole purpose of the Joint Labor-Management War Pro-
duction Drive Committee in any plant is to provide a mecha-
nism for the team work of both labor and management to
achieve more and berter production. Therefore every item of
possible activity which would tend to achieve this objective
properly may be a subject of discussion and action of a WPB
committee.*

The WPB suggested that each committee give attention to a vast number
of problems, including (i) breaking production bottlenecks; (i) using every
machine to the fullest practical extent; (iii) retooling old machines; (iv)
preventing breakdowns; (v) providing maintenance, repair and good lighting,
(vi) cutting down accidents; (vii) taking care of tools; (viii) conserving
materials and eliminating waste; and (ix) dealing with transportation problems
of plant workers.* The Government rewarded individuals who made sugges-
tions that were adopted to increase production.®

The WPB also directly recommended specific production levels at war
production plants. In a November 4, 1943 memorandum, W.T. Meloy,
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Director of the WPB’s Cork, Asbestos & Fibrous Glass Division, expressed
concern about the manpower shortage problem at plants producing certain
asbestos-containing products:

[W]le are submitting a list of plants and end products where
manpower should not be allowed to go below its present
level, if serious bottlenecks in highly critical programs are
to be avoided.*®

With respect to molded amosite and woven amosite felt insulation, Meloy
noted:

These two materials are used primarily by the Navy Depart-
ment for insulation on combat vessels. The material is
specified outright in the case of destroyers, light and heavy
cruisers, aircraft carriers and battleships.®

In conclusion, Meloy requested that the manpower of the plants listed in his
memorandum not be permitted to drop below the present minimum.'®

Thus, the Government, through the WPB, played an active role in
controlling every level of production at private plants producing asbestos-con-

. taining products.
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II. GOVERNMENT CONTROL OVER
PRIVATE SHIPYARDS

A. Government Ownership of Facilities and Materials

In addition to the Government’s specifications requiring asbestos in
insulation products and its control over the procurement and distribution of
asbestos, the Government exercised substantial control over the shipyards
themselves, even those which were privately owned.™ The Government
planned, guided and financed the building of new shipyards and the expansion
of existing vards. From 1941 to 1945, the Maritime Commission and the
Defense Plant Corporation spent $503.3 million on Maritime Commission
shipyard facilities,'%? while the Navy’s Bureau of Ships spent approximately
$1.5 billion between 1940-1945 to expand shipyard facilities.'®

The Government took title to all instruments or property assembled at the
shipyards for use in the construction of its vessels, as well as title to the vessels
themselves.!'® If a contractor defaulted, the Maritime Commission had the
right to take possession of the vessels and finish the construction of the
vessels.'% The Government also inspected the material and workmanship on
the vessels “at any and all proper times during manufacture or construction at
any and all places where such manufacture or construction shall be carried
on.”'% Disagreements betweern a contractor and the Government concerning
inspection were referred to the Maritime Commission. '%”

B. Shipyard Labor

To assure reliable and rapid wartime production, the Government took
substantial control of shipyard working conditions, labor relations, and worker
health and welfare. The Government assisted private industry through public
information campaigns encouraging patriotic service on the home front,
provided information on worker availability to shipyard employers,'® as-
signed labor priorities to specific shipyards and approved all shipyard hir-
ing.'® To assure adequately skilled workers, the Government devised and
financed worker training programs, and enforced training standards in all
shipyards.'®

The Government also (i) encouraged workers’ efforts to secure more
favorable wages and working conditions;'*! (ii) structured union-management
relationships and guided the collective bargaining process;''? (iii) fixed re-
gional wage standards;'"” and (iv) established working hours and schedules.'

The Government played a significant role in managing the labor force in
both private and Government shipyards by facilitating the nationwide ex-
change of shipbuilding expertise, holding shipbuilding conferences, selecting
and transferring managers among vards and removing ineffective managers
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from private shipyards.’® Government auditors and.inspectors at each yard
oversaw finances, salaries, labor utilization, production planning and the cost
efficiency of the shipyard.!® These auditors had such a pervasive impact on
yard management that private management complained that it was operating
as a “government agency.”'"’

C. Control Over Workers’ Health and Safety

The Government also assumed responsibility for the health, safety and
welfare of shipyard workers in both Government and private yards.!'® The
" Maritime Commission issued to shipyard medical officers periodic shipyard
health and safety bulletins''® and assigned health and safety responsibilities to
specific individuals within yard management.'*

In 1943, the Navy and Maritime Commission jointly promulgated “Mini-
mum Requirements for Safety and Industrial Health in Contract Shipyards™!?!
and charged shipyard safety department and medical staffs with the implemen-
tation of these guidelines.'* In addition, the Navy and the Maritime Commis-
sion employed regional health and safety consultants who were sent into the
field to enforce the minimum requirements'** and to insist on “high standardis]
of protection and precaution” at individual shipyards.'®

The Government therefore had substantial control of the workplace and
the workforce. The Government not only built shipyards, expanded facilities
and controlled production, but also recruited, trained and allocated shipyard
labor, supervised shipyard management, provided for shipyard workers’ so-
cial needs, and promulgated health and safety programs.
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III. THE GOVERNMENT’S
KNOWLEDGE OF THE HEALTH
RISKS OF UNCONTROLLED,
EXCESSIVE EXPOSURE TO
ASBESTOS DUST DURING
SHIPBUILDING AND REPAIR
OPERATIONS

A. Knowledge of World War II Shipyard Conditions

The United States’ massive World War II shipbuilding program focused
attention on working conditions in Government shipyards and private ship-
yards under Government contract throughout the United States. As early as
1939, the Surgeon General of the Navy, in his Annual Report to the Secretary
of the Navy,'* demonstrated the Navy’s awareness of health risks arising from
uncontrolled, excessive exposures to finished asbestos-containing insulation
products in shipyards:

Asbestosis is an industrial disease of the lungs incident to
the inhalation of asbestos dust for prolonged periods.
[W]orkers in the Pipe-Covering and Insulating Shop [of the
New York Navy Yard] are exposed to the inhalation of
asbestos dust incident to the cutting of asbestos insulating
felt in the fabrication of covers for flanges, valves and
bonnets and high temperature steam turbines. A special
effort has been made to collect literature and data with
regard to industrial medicine to be used for reference pur-
poses. Special attention is given to the working conditions
in hazardous occupations such as . . . asbestos pipecovering
[and] amosite . . . insulation.!?®

With respect to the Norfolk Naval Shipyard, the Surgeon General found that
“asbestos pipe-covering” and “amosite . . . insulation” work were “hazardous
occupations.” The Surgeon General concluded that further research into the
hazards of asbestos and strict compliance with the recommended protective
measures were necessary to protect the safety and health of the workers.'?’

In 1941, some two years after the Surgeon General’s 1939 Report, the
Commander 1n charge of the Navy’s Division of Preventive Medicine con-
ceded in an internal letter to the Surgeon General of the Navy that asbestos
control measures at naval shipyards were inadequate:

Asbestosis. We are having a considerable amount of work
done in asbestos and from my observations, [ am certain
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that we are not protecting the men as we should. This is a
matter of official report from several of our Navy yards.'?®

In 1941 and 1942, the Navy sponsored and funded industrial hygiene
training courses at Harvard and Columbia Universities to prepare Government
industrial hygienists for investigating and reporting occupational health prob-
lems in such Navy operations as shipbuilding.'* Dr. Philip Drinker, Chairman
of the Department of Industrial Hygiene at the Harvard University School of
Public Health, organized the Navy courses. These courses included lectures
on uncontrolled, excessive dust exposure and specifically identified asbestosis
as a health hazard of exposure to asbestos dust.**°

James F. Morgan, who attended the Navy’s course at Harvard Univer-
sity, recently testified before Congress that

[t]he dust diseases constituted a sizable part of this instruc-
tion, of course, and included asbestosis and silicosis.

It was in the course of this instruction at Harvard that I
learned of the existence of asbestosis as a disease caused by
the excessive inhalation of asbestos fibres.'*!

In conjunction with the industrial hygiene training program, the Navy
and the Maritime Commission commissioned Dr. Drinker in 1942 to study
conditions in approximately twenty East and West Coast shipyards to deter-
mine major occupational diseases.'® Dr. Drinker’s shipyard survey team
concluded, inter alia, that (i) asbestosis was likely to occur, and in many cases
had occurred, in Government and private shipyards used for the construction
and refitting of naval vessels; (ii) the incidence of asbestosis was likely to
increase because insulation workers were handling asbestos with few or no
precautions; (iii) asbestos could not be controlled unless the shipyards per-
formed systematic, periodic medical examinations; and (iv) the health hazards
of asbestos could only be controlled by promulgating and enforcing appro-
priate ventilation standards.'*

Several shipyards received particular attention. In one, the survey team

concluded that

work at the asbestos shop created a very real asbestos
hazard, as the dust and fibres were found all over the shop
on rafters, machines, benches and on the workmen’s cloth-
ing. The most dusty processes should be segregated into a
well-ventilated room and periodic examinations of the
workers’ chests should be made.™*

At another, investigated in September 1942, the survey team recognized “the
fact that asbestos dust can cause permanent lung damage . . . conditions in
this shop can only be regarded as alarming and immediate steps should be

taken to see that the shop is cleaned.”'*
The survey report of a third stated that (i) “the conditions [in the

pipecovering shop] . . . present a very real asbestosis hazard;” (ii) a “home-

15



made exhaust system . . . [has] practically no effect as dust spreads in all
directions;” (iii) “local exhaust systems of proper design should be installed;”
and (iv) “periodic physical examinations should be made.”'%

In December 1942, the Navy and the Maritime Commission jointly held a
conference to discuss the shipyard surveys and findings and to evaluate
proposed “Minimum Requirements for Safety and Industrial Health in Con-
tract Shipyards.”'® Numerous representatives of the United States Govern-
ment attended and participated in the conference.!’® Conference speakers,
including Dr. Drinker, discussed the use of respirators and other protective
devices, and specifically informed attendees that “asbestosis is caused in
connection with the handling of asbestos . . . . [W]e rather expect it to occur
in shipyards, because we have seen asbestos being handled in installation
work with little or no precautions.”*

Relying largely upon the 1942 shipyard surveys and recommendations
discussed at the December 1942 conference, the Navy and the Maritime
Commission jointly promulgated “Minimum Requirements for Safety and
Industrial Health in Contract Shipyards” in February 1943.'*° The Government
thereupon sent a copy of the Minimum Requirements to each shipyard holding
contracts with the Navy and the Maritime Commission. Each report was
accompanied by a letter signed by the Secretary of the Navy and the Chairman
of the Maritime Commission stating that “[e]ach [shipyard] is hereby given
notice that the Navy Department and the Maritime Commission will expect -
full and complete compliance with the minimum standards, . . . and each is
requested to give full cooperation to the consultants on health and safety who
will be charged with the coordination and supervision of the safety and health
programs of the two agencies.”"! Because of the risk of asbestosis, which was
identified as an “industrial disease in shipyards,”!%* the Minimum Require-
ments mandated that each shipyard (i) appoint a full-time safety director and
staff; (i1) select a ventilation supervisor on each shift to be responsible to the
head of the safety program; (iii) install ventilation equipment to remove air
impurities causing health hazards; (iv) provide respiratory protective equip-
ment for jobs involving exposure to asbestos; and (v) assign to each exposed
worker his own respirator. '3

Thus, by 1943, the Government had (1) recognized its responsibility for
the health and safety of Government and contract shipyard workers; (2)
acknowledged, at least internally, that shipyard workers were potentially
exposed to serious health risks; (3) promulgated standards designed to protect
the workers; and (4) acknowledged that, if its safety standards were to be
effective in safeguarding the workers, they had to be strictly and faithfully
enforced. The Government continued, however, to abdicate its responsibility
by failing for at least another 30 years to implement or enforce its own safety
standards in any meaningful way.

From 1943 through 1945, the Navy and the Maritime Commission
conducted occupational health and safety surveys of approximately 130 ship-
yards to ascertain compliance with the Minimum Requirements.* From the
reports of those surveys, the Government learned that many shipyards were
failing to meet the Minimum Requirements and that shipyard insulation work
created an asbestosis hazard.'** The cover page of each survey report was
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marked “Restricted to Addressee” and included the following legend:

This document contains information affecting the national
defense of the United States within the meaning of the
espionage Act 50 U.S.C., 31 and 32. Its transmission or the
revelation of 1ts contents in any manner to an unauthorized
person is prohibited by law.

The restrictions on distribution of most of the survey reports were removed in
the 1980’s.

At one shipyard, the survey team observed that the potential danger of
excessive exposure to asbestos dust warranted continued measurement of dust
concentrations.'® Two years later, the survey team reported that no dust
counts had been taken and that “[i]t was evident that no improvements in the
[asbestos] shop had been made and the hazard still exists.”™*’

At another shipyard, the survey team recognized that exposure to as-
bestos dust was “capable of causing the disabling occupational disease,
asbestosis.”'*® The report observed that “{t]he accumulation of [asbestos] dust
on rafters and wires as well as conspicuous quantities of dust floating in the air
of the [cutting] room point to a dangerous dust hazard.”'¥*

Another report stated that workers in the pipe-covering shop “reported
that conditions became very bad at times, and the accumulations of dust on
wiring and structural members of the building bore out their statement.”"*® The
report concluded that “[p]rolonged inhalation of asbestos dust may result in a
disabling lung condition known as asbestosis.”!s!

The team that surveyed a shipyard in Portland, Oregon reported that, in
the asbestos lagging shop, “[nlo effort is made to control the dust from the
various operations, nor are workers exposed to this hazard examined or
furnished with respiratory protective equipment.”'3?

The survey reports of industrial health inspections at a private shipyard
under contract with the Navy revealed that pipecoverers at the shipyard had
contracted asbestosis as a result of their exposure to amosite asbestos dust.
This shipyard was first surveyed in 1942, prior to the promulgation of the
Minimum Requirements. The survey team concluded at that time that “the
conditions [in the pipecovering shop] . . . present a very real asbestosis
hazard.”* In 1944, the Government’s health consultants, including then-
Lieutenant Commander Walter E. Fleischer, reported that, of 38 shipyard
workers who had handled amosite asbestos pipecovering for two to nine years,
12 of them, or over 30 percent, “showed significant x-ray changes consistent
with exposure to a dusty environment.”">* The 1944 report further noted that
the chest x-rays of two of the twelve workers “were consistent with the
diagnosis of well established asbestosis;” the x-rays of four workers “were
consistent with a diagnosis of asbestosis;” and six additional workers’ chest
films “showed minimal changes, but not sufficient for a definite diagnosis of
asbestosis.”™ In its final report in 1945, the Navy/Maritime Commission
survey team reiterated that chest x-rays of six workers in the pipecovering
shop had findings consistent with the diagnosis of asbestosis. '3

As a result of these findings, the Navy Bureau of Ships arranged in
February 1945%7 to have chest x-rays of pipecoverers from two Naval ship-
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yards and two Navy contract yards examined for signs of asbestosis.!*® The
premise for the-study, which was performed by then-Commander Fleischer,
Assistant Chief Health Consultant of the Navy, and Dr. Philip Drinker, among
others, was that

[a]n industrial health inspection of an important U.S. Navy
Contract Yard indicated that dustiness from miscellaneous
pipe covering operations was considerable and that a few of
the employees had what appeared to be asbestosis.

It was not felt that experience in a single yard was
enough to justify any general statements on working condi-
tions in other yards, and certainly was no cause for alarm,
but the results warranted check-ups elsewhere. '

Upon completion of the study, the survey team found that, of 1074 pipeco-
verers x-rayed, only three, each with over twenty years of exposure to
asbestos, showed x-ray signs of asbestosis.'® As a result, despite voluminous
evidence to the contrary which the Government had documented in confiden-
tial, classified reports of shipyard health and safety surveys and other internal
documents,'s' the Fleischer-Drinker Report concluded that virtually all ship-
yard exposures to asbestos were below the five million p.p.c.f. (parts per cubic
foot) threshold level, and that working with and around asbestos-containing
materials in shipyards was “not a dangerous occupation, 162

Notwithstanding the conclusions in the Fleischer-Drinker Report at the
time the report was published, the Government knew, from shipyard survey
reports and other internal documents, that shipyard workers at Government
and contract shipyards were not being protected from exposure to excessive
concentrations of asbestos dust and that many workers had contracted or
would contract pulmonary disease as a result.

B. Post-World War II Government Knowledge

After World War II, the Government continued to conduct research and
accumulate documentation on the health risks of uncontrolled, excessive
exposure to asbestos. In February 1951, for example, Dr. Wilhelm C. Hueper,
Chief of the Environmental Cancer Section of the National Cancer Institute,
concluded that a causal relationship between asbestosis and lung cancer
“appeared very likely.”'®® In a subsequent report published by the Public
Health Service in 1955, Dr. Hueper concluded that “the epidemiologic and
pathologic evidence supporting a causal relationship between asbestosis and
cancer of the lung . . . is quite substantial.”!¢*

In that same year, the Navy Bureau of Medicine and Surgery finally (i)
adopted the five million p.p.c.f. threshold limit value for asbestos dust, which
the Public Health Service had recommended nearly seventeen years earlier '
and (ii) required that pipecoverers be given yearly x-rays to monitor health
problems arising from asbestos exposure. 166

In 1957, Boston Naval Shipyard, one of the yards included in the 1945
Fleischer-Drinker Report, hosted a Pipe and Copper Shop Master Mechanics’
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Conference. At the conference, Mr. O.W. Meeker from Long Beach Naval
Shipyard, in a presentation entitled *“Pipe Insulation Processes and Proce-
dures,” identified asbestosis as “one of the most insidious of occupational
diseases.”” In a colloquy that followed Mr. Meeker’s presentation, L. W.
Ferris, Master of Shop 56 (Pipe Shop) at New York Naval Shipyard, reported
that, by 1957, shipyard workers had brought at least fourteen asbestos-related
cases against the Government:

In one part of Mr. Meeker’s speech it was very interesting
due to the fact that a couple of years ago this Asbestosis in
the workers was quite a scare. As you know, a person using
this material has to be x-rayed at regular periods, they will
tell him to come back in a much shorter interval . . . .
Fourteen out of one hundred and twenty-six had Asbestosis,
and possibly by now a higher percentage have it. Attention
was brought sometime ago to the high rate of sick leave for
lung and throat trouble, and the Hygiene Officer, said there
was nothing to it. Then we had a letter from the Bureau. The
order is for them to wear masks, because fourteen people
have brought suit against the Government. Now, if you
haven’t told these people to put on masks, you are more or
less the cause of their trouble. You are knocking the Gov-
ernment case into a cocked hat.'é®

In October 1962, William Marr, Industrial Hygienist at the Long Beach
Naval Shipyard, reported in a Navy publication that insufficient precautions
had been taken at naval shipyards to protecr workers against asbestosis.'®
Again in 1964, Mr. Marr reported to the Navy that adequate ventilation for
shipyard insulation workers could not be achieved with the ventilating systems
at Long Beach Naval Shipyard and that the workers therefore were being
exposed to hazardous asbestos dust conditions. '™ '

C. Dr. Selikoff’s Warning to the Government Regarding the
Health Hazards of Asbestos Exposure

At about the same time Mr. Marr published the Long Beach study,
researchers at Mount Sinai Hospital in New York City reported the results of a
private non-governmental study of asbestosis among insulation workers.'”!
The Mount Sinai study indicated that personnel working with asbestos-con-
taining industrial insulation materials may have been exposed to health risks,
and discussed the need for further evaluation, study and increased efforts to
enforce safe work practices in the insulation trade.'” The Mount Sinai study
was presented at an October 1964 meeting of the New York Academy of
Sciences,'” and representatives of the Government, including military per-
sonnel, attended that meeting. In 1965, Dr. Irving Selikoff, Director of the
Environmental Sciences Laboratory at Mt. Sinai Hospital, published a report
concluding that “[a]sbestosis and its complications are significant hazards
among insulation workers in the United States at this time.”"™
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In 1964, asbestos dust counts taken at the Norfolk Naval Shipyard
revealed that pipecoverers and insulators were being exposed to dust counts of
up to 50 million p.p.c.f. and occasionally higher.'” Again in June of 1965, the
Norfolk shipyard recorded dust counts during the ripout of asbestos insulation
from naval ships ranging from 30 million to 115 million p.p.c.f. in the
workers’ breathing zone.'”® In 1967, dust counts reached 108 million p.p.c.f.,
which greatly exceeded the 5 million p.p.c.f. threshold level of dust concen-
tration recommended by the Public Health Service some 29 years earlier.'”
Indeed, conditions were so bad during ripout operations at Norfolk Naval
Shipyard that Navy officials reported in 1968 that “additional future disability
claims may result from continued neglect of [the Government] supervisor’s
responsibility” to ensure the use of respirators during such operations.!”

Similarly, in 1968, a Puget Sound Naval Shipyard report summarized the
results of a two-and-one-half year study of insulation workers exposed to
* asbestos or asbestos-containing materials: '

If working conditions remain the same, about 20% of the
insulation workers at Puget Sound Naval Shipyard can be
expected to have some pulmonary abnormalities distin-
guishable by chest x-rays after 15 years in the trade.'®

In 1968, Dr. Selikoff reported to representatives of the Public Health
Service, the Navy Bureau of Medicine and Surgery, and the Department of
Labor that autopsies of shipyard asbestos workers performed at Mt. Sinai
Hospital revealed an unusual incidence of asbestosis.'®! That same year, Dr.
Selikoff testified before the Select Subcommittee on Labor of the House
Committee on Education and Labor:

It is evident that . . . we have failed these men [as-
bestos insulation workers]. They had every right to look to
their Government and public health authorities, and to the
physicians and scientists who guide them, for protection at
their work. They were not given this protection.'®

D. The Government’s Reaction to Dr. Selikoff’s Report

As a result of publicity generated by Dr. Selikoff’s findings, Captain
W.R. Riblett of the Navy unequivocally admitted in a 1968 inrernal Navy
memorandum that the Navy’s shipyards had “for many years been aware of
the hazards of asbestos.”'#

During the following year, the Navy, through the Bureau of Medicine
and Surgery and the Naval Sea Systems Command, undertook to evaluate all
facets of the Navy's use of asbestos products, including an assessment of
asbestos-related diseases and exposure-control measures. In this regard, the
Navy surveyed naval and private shipyards to determine the uses of asbestos,
suitable substitutes, rationales for material selection, safety precautions ob-
served and relative costs of materials and installation.'® The Navy also
surveyed suppliers and manufacturers to determine what materials were avail-
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able, what materials were under development, the safety precautions observed
during manufacture and safety precautions recommended, as well as material
and installation costs. '8

Despite the dissemination of information throughout the Navy regarding
the risks of uncontrolled, excessive exposure to asbestos, Admiral Hyman G.
Rickover was prompted to forward a memorandum to the Commander of the
Naval Ships Systems Command on September 22, 1970, which stated:

I am concerned that asbestos continues to be used exten-
sively by the Navy in the fabrication, installation, repair and
renewal of pipe and boiler insulation. Many years of medi-
cal research have firmly established the serious effects of
inhaled asbestos fibres reaching the lungs and resulting in
lung cancer and asbestosis. 8¢

Notwithstanding such admonitions—and notwithstanding the Navy's
full-blown evaluation in 1969 of asbestos health risks due to the uncontrolled,
excessive exposures of the past—the Navy failed to comply with its own
health and safety standards.

E. The Government’s Continuing Failure to Enforce
Asbestos Control Measures In Government Shipyards

In 1979, the United States Comptroller General concluded that the Navy
even then was failing to take adequate precautions to protect its shipyard
employees.'®” The Comptroller General reported, for example, that the log
book of the asbestos inspector at L.ong Beach Naval Shipyard contains “entries
[that] showed that {asbestos control] program violations occurred frequently
and that some exposure of unprotected workers may have resulted.”'®®

Incredibly, as late as 1983, a preliminary analysis of hundreds of asbestos .
exposure reports prepared by health inspectors at one naval shipyard identified
thousands of workers who had been exposed to asbestos far in excess of
permissible limits established under federal law'®® and the Navy’s own regula-
tions.'* These reports document uncontrolled, excessive exposure to asbestos
in 1983 and 1984 due to inadequate training of personnel, lax enforcement and
willful disregard of asbestos control procedures and regulations established to
protect workers.
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IV. THE NEED FOR LEGISLATION

A. The Cost of the Asbestos Litigation

Although most asbestos claimants have access to the workers’™ compen-
sation system, few have sought benefits from workers’ compensation pro-
grams.'?! They have instead turned to the tort system for redress primarily
because tort awards have been higher than workers’ compensation pay-
ments. > Due to the fact that the Government is immune from suit by its
former civilian shipyard worker employees,'®* the manufacturers have become
the target of nearly all asbestos-related disease claims for injuries incurred as
the result of uncontrolled, excessive shipyard exposures.

Since the early 1970’s, over 35,000 claims have been filed in courts
throughout the United States against the former manufacturers, miners, sup-
pliers and distributors of asbestos-containing insulation products. New suits
currently are being filed at the rate of 700 a month. In the words of one court,
“[1]n the last fifteen years since the filing of the first suits, the field of asbestos
litigation has exploded.”®* Estimates of the number of new personal injury
suits that manufacturers may expect in the next thirty years range from 32,000
to 200,000.1%

Between 1970 and 1982, the manufacturers and their insurers!®® ex-
pended over $1 billion in litigation expenses, damage awards and settle-
ments,'”” including $39,567,003 in punitive damages awarc - in only twenty-
one cases.'”® The manufacturers’ future liability has been estimicted at between
$4 billion and $87 billion.'*® As a result of these severe financial burdens,
several manufacturers have filed for reorganization under Chapter 11 of the
Federal Bankruptcy Act of 1979.2%

In an attempt to reduce the costs of litigation, thirty-four manufacturers
and sixteen insurers agreed on June 19, 1985 to establish an “Asbestos Claims
Facility” designed to provide an alternative to litigation.?®' The negotiations
were chaired by Harry Wellington, former Dean of the Yale Law School,
under the auspices of the Center for Public Resources, New York City.?® As a
result, the agreement is known as the “Wellington Agreement.”

The Asbestos Claims Facility is organized as a nonprofit corporation
which has the authority to evaluate, settle, pay or defend all asbestos-related
claims against Wellington members.?” The amount of compensation the
facility will pay for each claim is determined through negotiation, arbitration
or trial.® The goals underlying the Wellington Agreement include encourag-
ing and facilitating negotiated settlement; promoting fair, consistent and
timely claim resolution; and encouraging waiver of punitive damage claims.?

Since the establishment of the Wellington Facility, the number of law
firms representing the participants in the asbestos litigation had dropped from
1000 to 63.2% However, although the Government was invited to become a
member of Wellington (as a stop-gap measure before promulgation of legisla-
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tion), the Government refused to participate. Furthermore, certain producers,
insurers, and reinsurers remain reluctant to join the Asbestos Claims Facility,
and lawyers for plaintiffs are still skeptical about whether the Facility will offer
adequate settlements.?”” Thus, uncertainties remain regarding whether enough
claims will be brought to, and disposed by, the Wellington Facility, and
whether enough companies will participate to reduce the litigation substan-
tially.

The manufacturers’ costs of litigating asbestos claims are only one facet
of the total picture. As of September 30, 1984, federal district and appellate
courts had expended $10.1 million to process asbestos-related cases during
fiscal year 1984 alone.**®

In addition to the shipyard workers’ personal injury litigation, the manu-
facturers have brought claims for contribution and indemnity against the
United States to recover payments they made to the underlying shipyard
worker claimants.?®® The Department of Justice, which represents the United
States in the asbestos litigation, spent a total of $11.1 million in 1983 and 1984
to defend the Government against the manufacturers’ asbestos-related
claims.?® The Department of Justice estimates that by the end of 1987, the
pending caseload against the Government will include 11,603 cases involving
152,986 claimants for a total of $25.4 billion.?"!

Attorney General Edwin Meese, III recently testified before Congress
that for fiscal year 1987, the Department of Justice is requesting 114 new
positions and approximately $5.8 million, the largest segment of which is to
“defend tort claims involving asbestos and radiation exposure as well as
contract claims.”'? Moreover, the Department of Justice, in its Budget
Request for Fiscal Year 1987, is seeking $2.5 million to acquire automated
litigation support services needed for the “mammoth asbestos litigation.™"?
Even these astronomical figures are dwarfed by the Government’s recent
revelation that the United States is spending literally ° ‘hundreds of millions™ of
dollars per year in total costs related to asbestos disease.*"*

Thus, as the dissent noted in Jackson [, the monetary drain of the asbestos
litigation may create the situation where later-filing, but equally deserving
plaintiffs will find that all funds have long since been depleted:

We are confronted with an already astronomical and still
growing number of plaintiffs seeking individual recoveries
against a finite pool of assets belonging to a relatively small
group of defendants. Because the insidious diseases giving
rise to these claims have latency periods ranging up to forty
years, the injuries of many plaintiffs will not become mani-
fest for years to come. There is a real and present danger that
the available assets will be exhausted before those later
victims can seek the compensation to which they are enti-
ted <1

Funding is not the only problem. At the present stage of the litigation, the
American judicial system is unable to handle the sheer volume of cases.



B. The Burdens on the Judicial System

According to a recent study by the Rand Corporation’s Institute for Civil
Justice, the asbestos litigation has reached its mature, or “phase three”
stage.?'® During the first phase, in the 1970’s, plaintiffs’ attorneys “won
several important victories by applying the theory of strict liability to latent
torts and successfully challeng[ed] the exclusivity of the workers’ compensa-
tion system.” !

Plaintiffs’ initial victories created what the Rand study refers to as “phase
two” of the litigation, which was characterized by a surge in tort filings
between 1978 and 1982, with a concomitant decline in workers’ compensation
filings.*'®* However, during the same period, four manufacturers, including
Johns-Manville, which was the largest producer of asbestos and asbestos-con-
taining products, declared bankruptcy."

The pace of the litigation slowed as the bankruptcy filings automatically
stayed the litigation against the debtor corporations.* In the ensuing months,
the courts initially stayed all litigation, pending a determination of the effects
of the bankruptcies on the participation of the non-bankrupt defendants in the
asbestos litigation.”' The non-bankrupt defendants argued, to no avail, that
the courts should stay all litigation against them as well.*?* As a result, with the
Manville Corporation out of the picture, the amount of individual recoveries
dropped, in some instances, by thirty percent.*”

The Rand study found that in the present stage of the asbestos litigation,
the weaknesses of the American tort system are “vividly displayed:”#*

Injured workers have little power,** lawyers have conflict-
ing interests, courts defer to other priorities, dispositions are
slow, recoveries are inconsistent, medical discovery is tai-
lored to trials that do not take place rather than settlements
that do, legal battles are repetitive, and transaction costs are
high. Of these problems, the most serious are the high costs,
slow pace, variation in outcomes, limits to individualized
responses, and the ad hoc process through which group
dispositions have been adopted.*¢

The burdens on the court system and the necessity for congressional
action to relieve those burdens were addressed in a second dissenting opinion
in Jackson v. Johns-Manville Sales Corp.?” The five dissenting judges again
argued that (i) the asbestos cases in question exceeded the limits of ordinary
case and controversy litigation in our complex, interrelated society; (ii) there
are a host of tomorrow’s claimants who deserve to share in the finite proceeds
which a limited group of defendants can provide; (iii) given this situation, the
proper judicial response should be one based on a broad view of the whole
question; (iv) a national problem has been adjudicated as though it were a state
problem; and (v) the problems courts face in the asbestos litigation are ones of
national policy, the response to which is beyond the ability of any diversity-
based court.

The dissent argued that national policies “cannot be subject to the whims



of individual states because matters of national public policy have nationwide
application.”*® The dissent concluded that legislation is the answer to the
asbestos problem, but noted that:

[TIhe court is frustrated by lack of congressional action. A
number of legislative solutions has been proposed for the
problems we must confront today and tomorrow throughout
America because of yesterday’s production and use of as-
bestos. None has been enacted. Clearly the powers of Con-
gress to tax and regulate give that forum the interstate reach
and flexibility needed to allocate the relatively scarce re-
sources that must be available to present and future claim-
ants to achieve the greatest good for society.?*

The institution of a national compensation fund to which all responsible
parties—asbestos mining companies, manufacturers, employers, insurers, and
the Government—contribute, would remove the issue from the courts and
guarantee claimants timely and predictable payment upon confirmation of his
disease by medical authorities.?*

C. Proposed Legislation

Asbestos legislation has been under consideration in Congress for about
ten years.”*! Two proposals are now under consideration: (1) H.R. 1626 the
Asbestos Workers’ Recovery Act (“AWRA?”), introduced in 1984 and again in
1985 in the House of Representatives® by Representative Austin Murphy
(D-Pa.) and 64 co-sponsors;?** and (2) H.R. 3090, the Occupational Disease
Compensation Act of 1985 (“ODCA"), introduced in July 1985 by Represen-
tative Pat Williams (D-Mont.).?* '

Representative Murphy’s bill would (1) replace complex tort litigation
with an administrative compensation system, (2) provide injured workers with
prompt compensation, and (3) obviate the legal costs and extended delay
involved in litigation.?*

Because the majority of asbestos disease victims claim to have been
exposed to asbestos while working in government-controlled shipyards during
and after World War II, the Murphy bill recognizes expressly that a national
solution to the asbestos problem is essential, that the Government shares in the
responsibility for asbestos-related diseases and, therefore, has a responsibility
to participate in the compensation scheme. The bill also provides that existing
state workers’ compensation programs should remain the primary vehicle for
providing benefits for asbestos disease.?**

The Occupational Disease Compensation Act proposed by Congressman
Williams would create a new federal workers’ compensation program within
the Department of Labor, but the bill would not provide for Government
contributions to the fund. The Murphy bill is far superior to the Williams’ pro-
posal, particularly because it recognizes that without Government participa-
tion there can be no national solution to the asbestos problem.
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1. Major Provisions of the Murphy Bill
a. Supplemental Benefits

Under the AWRA, a worker would first file an asbestos-related disease
claim with the appropriate state or federal workers’ compensation program.
Approval of that claim would automatically entitle the worker to the “supple-
mental benefit” authorized by the AWRA. If the state workers’ compensation
were inadequate, the worker would still be eligible to apply for the federal
supplemental benefit.

For total disability or death, the Murphy bill would provide a maximum
supplemental benefit ninety-two times greater than the state-wide average
weekly wage.*” The maximum supplemental benefit would be approximately
equal to the net amount that asbestos plaintiffs obtain through the tort system
—that is, about $35,000.

For partial disability, the bill provides compensation in proportion to the
degree of disability. The compensation level can be recalculated upon signifi-
cant additional loss of earning capacity or upon total disability or death,*® or
reduced in cases in which disability or death resulted only in part from
exposure to asbestos, if the applicable workers’ compensation law provides
for such a reduction.?® Payment could be made in a Jump sum, but the
claimant could elect to have all or a portion of the supplemental benefit paid in
the form of an annuity.?

b. Claims Procedure

The AWRA would require a claimant to submit claims to the Secretary of
Health and Human Services,*' who would use the same personnel and
procedures used to evaluate claims for supplemental Social Security disability
benefits.?? Generally, before filing a claim for a supplemental benefit, the
claimant would have to apply for workers’ compensation from the appropriate
state or federal agency.** Where the applicable workers™ compensation pro-
gram determined the nature and extent of any disability (or whether the injury
was caused by occupational exposure to asbestos), the Secretary of Health and
Human Services would rely exclusively on those determinations.?* This
would eliminate the need for a new, costly federal bureaucracy.

c. Funding of Costs

Under the AWRA, each asbestos defendant, including the United
States,**> would be charged semi-annually a percentage of the total amount
paid out in that period.?*® The asbestos defendants other than the United States
would be required to enter into an agreement governing the allocation of each
company’s responsibility to pay assessments for deposit in the new “As-
bestos-Related Disease Trust Fund” in the Department of the Treasury.?’
Included within this deposit would be the fifty percent contribution of the
United States, which together with short-term loans from the Treasury for
start-up and similar purposes, could not exceed a $150 million appropriation
for any fiscal year . **
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d. Third-party and Tort Actions

The supplemental benefits under the AWRA, together with any workers’
compensation for which the claimant is eligible, would be a claimant’s
exclusive remedy for damages resulting from occupational exposure to as-
bestos.*® Any asbestos defendant (including the United States) and any
insurance company that paid an assessment would be exempt from all liability
for asbestos-related damage except under a workers’ compensation law.*°

2. The “Occupational Disease Compensation Act”

Congressman Williams® Occupational Disease Compensation Act, H.R.
3090, would create a new federal workers’ compensation program operated
within existing administrative structures at the Department of Labor.?' The
program would be designed to provide benefits to workers who suffer occupa-
tional diseases and their survivors.*? Unlike the Murphy bill, the ODCA
‘provides that for diseases covered under the Act, existing state workers’
compensation programs would be preempted by the new federal program.*>

Under the ODCA, benefits would be funded entirely from a federal
insurance pool with premiums paid by responsible employers and the pro-
ducers of asbestos.?>* Covered employers and producers would have to pur-
chase insurance to cover their liability under the ODCA.*° The Government
would not contribute to the fund or pay for administration of the benefits
program.?* Industry and its insurers would foot the entire bill.

3. New Proposals

Members of the House of Representatives currently are drafting a “hy-
brid” bill®” combining portions of the Murphy and Williams proposals for
introduction in 1986.

Under the proposed legislation, corporations presently forced to defend
against thousands of lawsuits would be able to predict their compensation
expenses, make definable contributions to the fund, and get on with their
business. '



V. THE FAIRNESS OF HAVING THE
GOVERNMENT SHARE LIABILITY

A. The Government’s Posture in the Litigation

Currently, the manufacturers are pursuing their legal claims against the
Government under the Tucker Act,?® which confers upon the United States
Claims Court exclusive jurisdiction over all contract claims against the United
States in excess of $10,000, and under the Federal Tort Claims Act
(“FTCA”),*® which waives the sovereign immunity of the United States, and
confers upon the federal district courts Jursqdictlon over tort suits against the
Federal Government. :

1. Tucker Act Claims

The manufacturers’ Tucker Act claims against the Government arise out
of the Government’'s breach of contractual obligations undertaken by the
Government in the course of its design and procurement of insulation products
from the plaintif manufacturers. Among other things, the manufacturers
allege that the United States, under well-established principles of federal
Government contract law, warranted that products manufactured in compli-
ance with mandatory contract specifications developed, promulgated and
contractually enforced by the Navy (and other Government agencies) would
be safe for their intended use.

In 1983, the Government moved to dismiss several manufacturers’
Tucker Act complaints. The Claims Court denied the motion after briefing and
oral argument.?%

2. FTCA Claims

The manufacturers’ tort claims arise from the fact that the United States
acted wrongfully and negligently in, among other things, (i) requiring the use
of asbestos in its insulation products despite knowledge of the health risks
attendant to such use, (it) knowingly creating and maintaining grossly unsafe
working conditions at the nation’s shipyards and aboard naval and merchant
vessels, and (iii) failing to warn its shipyard workers of the known dangers of
asbestos products or of available protective equipment and procedures.

Under the FTCA, a tort claim may be asserted against the United States
either (1) by means of a third-party complaint in the underlying litigation®’ or
(ii) after the filing of an administrative claim pursuant to 28 U.S.C. § 2675(a).

Litigation of FTCA claims on a piecemeal case-by-case basis is impracti-
cal. For this reason (and in light of the fact that the underlying personal injury
cases are necessarily being settled voluntarily to the greatest extent possible),
some manufacturers have sought to present the bulk of their tort claims
through the amended FTCA administrative notice procedure established in
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1966.7¢2 It has been in this arena that the Government’s refusal to meet the
merits of those claims has been most disturbing.

The entire purpose of the 1966 FTCA amendments was to facilitate
matters by permitting the voluntary settlement of any cases in which the
agency chooses not to contest liability. However, the Government has taken
the position that the manufacturers’ asbestos-related FT'CA claims have failed
to provide sufficient detail to permit the Government to investigate the possi-
bility of settling those claims.?s

The Department of Justice is singing two different and discordant songs
—one to the courts, and another to Congress. To the courts, it asserts that the
manufacturers have failed to satisfy the procedural requirements of the FTCA
and that it (the Government) cannot therefore decide whether to settle or to
deny the manufacturers’ claims. The Government argues that the United
States cannot evaluate the manufacturers’ claims intelligently and realistically
based upon the skeletal information provided in the administrative filings.

Before Congress, however, the Government has made perfectly clear that
it has already decided that it will not, under any circumstances, settle the
manufacturer’s tort claims. In its request to the Congress for Fiscal Year 1986
budget authorization, the Department of Justice reported that

[t]he [Civil] Division has mounted an aggressive defensive
campaign and implemented a policy of rejecting any and all
asbestos settlement offers. The results to date are impres-
sive. . . . This record was achieved in the face of a rapidly
expanding caseload and prior to the recent addition of
adequate staff necessary to manage and conduct a central-
ized asbestos defense effort. With the infusion of additional
personnel and state-of-the-art application of automated liti-
gation support to facilitate storage and retrieval of the vast
asbestos document collection, the [Torts] Branch is mount-
ing an aggressive, nationwide defense to the challenge to the
public treasury by the asbestos industry and its insurers.**

In other words, the Department of Justice is spending millions of dollars
—and commuitting itself to the expenditure of many more millions of dollars—
to wage an all-out asbestos litigation war. That money, and the additional
millions of dollars the manufacturers are expending in pursuit of their merito-
rious tort claims against the Government, would be better spent by participa-
tion in a compensation fund established by Congress. If the asbestos litigation
explosion stemming from the legacy of World War II shipbuilding exposures-
has demonstrated anything, it has shown the wastefulness of endless litigation
for litigation’s sake.

B. Equities of Having All Responsible Parties Participate in
Recompensing Victims

In light of the Government’s complete control of the World War 1II
shipbuilding uses of asbestos, the question before Congress 1s simple. Should
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the Government be permitted to shirk its responsibility for the uncontrolled
excessive exposures and hazardous working conditions which it created and
allowed to persist, causing disease in workers whom the Government man-
dated would work in those workplaces? No impartial person looking at this
situation could conclude anything but that the Government must assume its
fair and equitable share of the burden to the nation’s health caused by the
massive World War II shipbuilding efforts.

The manufacturers have gone to Congress to seek relief from the over-
whelming burden so far only they have borne. The Government must accept
some level of responsibility for (i) specifying a material it knew, by virtue of
classified confidential studies, was hazardous to shipyard workers excessively
exposed to asbestos in an uncontrolled environment; (ii) continuing to insist on
uncontrolled use after gaining considerable, confidential and conclusive
knowledge of the health risks due to past excessive exposures; (iii) controlling
industrial production through wartime contracts and through the War Produc-
tion Board’s allocation of raw asbestos; and (iv) failing to implement and
enforce OSHA regulations to protect its own workers from known health
hazards of occupational exposure to asbestos.

Unless Congress acts and recognizes the dire necessity for dealing fairly
with this national problem-—a problem which threatens our judicial system
with an unmanageable burden—only chaos and economic disaster will con-
tinue to prevail. Without a legislative scheme, otherwise successful companies
will face the threat of bankruptcy, legitimate claims will be dissipated or go
unpaid, many thousands of jobs will be lost, and the courts of our Nation will
be inundated by many more lawsuits than those already filed. The Government
must recognize its obligation to those shipyard workers who in the past were
exposed excessively in an uncontrolled environment to a material necessary
for the success of our nation’s World War II victory. To ameliorate this legacy
of the past, the time for congressional action is seriously overdue.
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which the Government financed). .

%Post-War Government Control of Plants and Facilities Financed by the Government, at 1
(January 19, 1943) (unsigned memorandum in National Archives files on WPB).

8Jd. at 2-4.

Rld. at 6.

#iSee Second Revenue Act of 1940, Ch. 757 § 302, 54 Stat. 974 (codified, as amended, at 26
U.S.C. § 124) (omitted from 1954 Internal Revenue Code). The tax amortization provision of the
Act encouraged industry to use its capital to build war facilities and, at the same time, protected
industry against bankruptcy by allowing a five-year (rather than the traditional 20-year) tax
write-off of the facilities’ cost. R.A. PATTERSON, UNDER SECRETARY OF WAR, A REPORT TO THE
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SECRETARY OF WAR ON THE ADMINISTRATION OF SECTION 124 OF THE INTERNAL REVENUE LAW
RELATING TO THE ISSUE OF NECESSITY CERTIFICATES, Introduction at ! [hereinafter cited as
PATTERSON REPORT], reprinted in OFFICE OF THE CHAIRMAN, PROCUREMENT POLICY Div.,
WAR PRODUCTION BOARD, HISTORY OF PROCUREMENT POLICIES OF THE WAR PRODUCTION
BOARD AND PREDECESSOR AGENCIES 1940-1945, at App. A (December 29, 1945) [hereinafter
cited as HISTORY OF PROCUREMENT POLICIES].

2PATTERSON REPORT, supra note 91, at 4. See also HISTORY OF PROCUREMENT POLICIES, supra
note 91, at 43-44; Executive Order 9406, 3 C.F.R. 287 {1943-1948 Comp.).

$PATTERSON REPORT, supra note 91, at Introduction.

“See infra note 96, at 1; SHIPS FOR VICTORY, supra note 15, at 451-455.

%Joint Labor-Management Committee, Labor Production Division, War Production Board, War
Production Drive—General Suggestions on Scope, Structure and Procedures (undated document
found in National Archives files on WPB).

%War Production Board, Functions and Objectives of Joint Labor-Management Production
Committees at 2-3 (circa December, 1942) (unsigned memorandum in U.S. National Archives
files on WPB).

9TLabor-management committees conferred the Award of Individual Production Merit, Production
Drive Headquarters awarded the Certificate of Individual Production Merit, and the Chairman of
the War Production Board awarded the Citation for Individual Production Merit. Id. at 5.
%Memorandum from W.T. Meloy, Director, Cork, Asbestos & Fibrous Glass Division, to John J.
Hall, Deputy Vice Chairman for Industry Operations, at 1 (November 4, 1943) (discussing
essential plants and manpower).

®fd. at 2. Meloy also stated that “Asbestos Textiles are generally in demand for military and
essential civilian use and are governed by strict allocation under [Conservation] Order M-283.
They are used in the manufacture of Navy cable materials, mechanical packings and gaskets,
friction materials, safety clothing, aircraft, etc.” Id. at 3.

07d. at 6.

0The Government owned or held a significant financial interest in most of the “private”
shipyards. SHIPS FOR VICTORY, supra note 15, at 108 (“[Maritime] Commission decided to
finance the emergency yards as if they were arsenals.”).

1028 TATISTICAL SUMMARY, supra note 19, at 93, 101 (Table E-7).

183) UNITED STATES NAVY, BUREAU OF SHIPS, HISTORICAL SECTION, ADMINISTRATIVE HISTORY
OF THE BUREAU OF SHIPS DURING WORLD WaR 11, 184-86, (1948).

105ee, ¢.g., Contract No. MCc-30813 between the United States Maritime Commission and
Bethlehem-Fairfield Shipyard, Inc. Article 13 (August 10, 1944).

0s/d. at Article 24. The contract between the private shipyard and the Maritime Commission also
required the shipyard to secure insurance. /d. at Article 28. The Maritime Commission controlled
the content, nature and terms of the insurance policies, and the selection of the insurance
companies issuing the policies. /d.

W57, at Article 12.

WSHIPS FOR VICTORY, supra note 15, at 134-35.

185 41ps FOR VICTORY, supra note 15, at 244, 667.

1A shipyard could not hire employees unless it had the approval of the U.S. Employment
Service. In addition, the War Manpower Commission controlled the movement of the labor force
by implementing employment ceilings and establishing priorities. /d. at 663-67.

110]n 1942, the Maritime Commission published “Basic Principles To Be Observed in Establishing
Production Training Programs In Shipyards.” Thereafter, the Commission audited wages and
allowed only those personnel who had advanced after receiving the appropriate training to receive
higher wages. /d. at 263-64, 676-77.

M4, at 268-70.

12The Shipbuilding Stabilization Committee decided issues relating to shipyard wages, structured
the schedule for, and agenda of, collective bargaining sessions and otherwise coordinated all
phases of shipbuilding labor relations. fd. at 273-75, 279-80.

3To limit the cost of building ships and to eliminate wage differentials between yards, the
Government held geographical zone conferences to set regional wages it was willing to pay on its
shipbuilding contracts. /d. at 272-75, 278-80, 286.

W at 658-61.

WId. at 464-65; 493-94,

Herd. at 482-83.
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"ijd, at 486.

187, at 446-49,

I9F g, Division of Shipyard Labor Relations, U.S. Maritime Commission, Shipyard Health and
Safety Bulletin No. 6 (April 9, 1943) (re health hazards of chlorinated hydrocarbons).

1208n1Ps FOR VICTORY, supra, note 15, at 446.

1211J,8. NAvY AND U.S. MARITIME COMMISSION, MINIMUM REQUIREMENTS FOR SAFETY AND
INDUSTRIAL HEALTH IN CONTRACT SHIPYARDS (1943) [hereinafter cited as MINIMUM REQUIRE-
MENTS].

2[d. at x; SHIPS FOR VICTORY, supra note 15, at 447. See infra notes 141, 144-156 and
accompanying text.

3SHips FOR VICTORY, supra note 15, at 446, 449,

124/d. at 449. See, e.g., Industrial Health Survey of the Bath Iron Works, Bath, Maine, at 1 (April
9, 10, 1943), :

12 ANNUAL REPORT OF THE SURGEON GENERAL, U.S. NAvY, CHIEF OF THE BUREAU OF MEDI-
CINE AND SURGERY, TO THE SECRETARY OF THE NAVY CONCERNING STATISTICS OF DISEASES
AND INJURIES TN THE UNITED STATES NAVY FOR THE CALENDAR YEAR 1939, at 24-25 (1941).
126fd. at 24, :

!ZTId_

28Memorandum from C.S. Stephenson, Commander in Charge of the U.S. Navy's Division of
Preventative Medicine, to Admiral R. Mclntire, Surgeon General of the Navy, at 2 (March 11,
1941) (emphasis added).

WCompensation For Oceupational Diseases: Hearings on H.R., 1626 and H.R. 3090 Before the
Subcomm. on Labor Standards of the House Comm. on Education and Labor, 99th Cong., lst
Sess. 345 (1985) (statement of James F. Morgan, former industrial hygienist for the Navy during
World War ) {hereinafter cited as Morgan Testimony].

1.

B4, Mr. Morgan further testified that course participants were made familiar with published
reports of studies performed in Great Britain, South Africa and the United States during the late
1920°s and 1930’s that established the cause and effect relationship between uncontrolled,
excessive exposure to asbestos and the onset of disease, and highlighted the need to implement
protective measures. /d. These reports included the results of studies conducted by the British
researchers Merewether and Lewis, by Anthony Lanza, a Metropolitan Life insurance Company
researcher whose study report was published by the United States Public Health Service, and a
study of asbestos textile workers performed by Dr. Waldemar Dreessen and published by the
Public Health Service. /d. at 355. ,

1327, at 348. See Address by Dr. Philip Drinker to the United States Maritime Commuission
(October 20, 1942). See generally STENOGRAPHER'S MINUTES OF MEETING IN REGARD 1O
MINIMUM REQUIREMENTS FOR INDUSTRIAL HEALTH AND SAFETY IN SHIPYARDS {December 7-8,
1942) [hereinafter cited as MINIMUM REQUIREMENTS MINUTES].

1325ee MINIMUM REQUIREMENTS MINUTES, supra note 132, at 22.

BIndustrial Health Survey of South Portland Ship Corp. and the Todd-Bath Iron Works. South
Portland, Maine, at }1-12 (September 18-22, 1942}

FIndustrial Health Survey of the Oregon Shipbuilding Corporation, Portland. Oregon, at 18-20
(September 3-4, 1942). The report also stated that the workers were totally ignorant of the hazards
of asbestos exposure and were uneducated about safe methods of handling asbestos. Indeed, the
report suggested that the ventilation system be put under lock and key to prevent workers from
turning it off. Id.

3Industrial Health Survey of the Bath Iron Works Corporation, Bath, Maine, at [2 (September
22, 1942).

375ee MINIMUM REQUIREMENTS MINUTES, supra note 132, passim.

I3B[d'

139/d. at 22 (emphasis added).

HOMINIMUM REQUIREMENTS, supra note 121; Morgan Testimony, supra note 129, at 348,
MININIMUM REQUIREMENTS, supra note 121, at x; Morgan Testimony, supra note 129, at 346.
MINIMUM REQUIREMENTS, supra note 121, at 6, 9.

314 at5, 10-11, [3.

“Morgan Testimony, supra note 129 at 346,

WiSee infrg notes 146-156, and accompanying text. The Government also acknowledged the
danger of ashestosis in a report advocating the creation of an Industrial Heaith and Safety Service
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of the Labor Production Division of the WPB. “Noxious fumes and industrial dusts are occupa-
tional hazards in many industries causing such well-known diseases as silicosis, asbestosis and
benzol poisoning” (emphasis added). J. FEWKES, ORIGIN OF THE PROPOSAL FOR THE INDUSTRIAL
HEALTH AND SAFETY SERVICE, at 3-4 (October 26, 1943).

[ndustrial Health Survey and Safety Survey of Willamette Iron & Steel Corporation, Portland,
Oregon, at 32 (September 11-18, 1943),

Windustrial Health and Safety Re-Survey of Willamette Iron & Steel Corporation, Portland,
Oregon, at 6-7 (March 13, 15, 22, 23, 1945).

48Re-Inspection Report, Safety and Industrial Health, Defoe Shipbuilding Co., Bay City,
Michigan, at 3 (January 20-21, 1944).

l49[d

ndustrial Hygiene Survey of Gulf Shipbuilding Corporation, Chickasaw, Alabama, at 10
(March 21-23, 28-29, 1944). :

lSlId’

2Industrial Health and Safety Re-Survey of Albina Engine and Machine Works, Inc., Portland,
Oregon, at 18 (March 20-26, 1945).

%Industrial Health Survey of the Bath Iron Works Corporation, Bath, Mame at 12 (September
22, 1942).

1**Report on Investigation of Asbestosis from Amosite Pipe Covering at Bath Iron Works, Bath,
Maine, at 1 (December 19, 1944),

T £ (s

#*Final Report, Bath Iron Works Corporation, Bath, Maine, at 1 (May 5, 1945).

Y'Drinker, Fleischer, Viles and Gade, A Health Survey of Pipe Covering Operations in Construct-
ing Naval Vessels (Draft), at | [hereinafter cited as Draft Fleischer-Drinker Report]. The final
report was published in 28 J. IND. HYGIENE & ToX., at 9 (1946).

8Draft Fleischer-Drinker Report, supra note 157, at 1. The Navy yards surveyed were Boston
Naval Shipyard and Brooklyn Naval Shipyard. Id. Previous x-ray findings from Portsmouth Naval
Shipyard were included in the report. /d. The private yards surveyed were New York Shipbuilding
and Drydock Corp. and Bethlehem Steel Corp.’s Fore River Shipyard. /d.

197d..; Fleischer, Viles, Gade & Drinker, supra note 157, 28 J. IND. HYGIENE & TOX., at 9.
1%The one worker with advanced asbestosis at New York Shipbuilding and Drydock Corp. had
worked in the asbestos industry for 23 years before going to work in the shipyard. Draft
Fleischer-Drinker Report, supra note 157, at 22. At the Bethlehem Fore River Shipyard, two
pipecoverers with “moderate asbestosis” had worked for 22 and 30 years, respectively, at
pipecovering in the yard. Id.

WlEgr example, in 1943, the Navy Bureau of Medicine and Surgery ("BUMED™), the Bureau of
Ships, and the Camden, N.J. office of the Navy Supervisor of Shipbuilding (“SUPSHIPS™) were
all directly informed that the use of water-repellent asbestos felt insulation generated unacceptable
concentrations of asbestos dust and created a substantial health hazard at Government and private
shipyards. In response to persistent complaints by shipyard workers, BUMED, in an internal
Navy memorandum, recommended (i) the use of approved respirators, (ii) annual chest x-rays of
exposed employees, (iii) atmospheric tests for contamination, and (iv) spraying of sodium silicate
on the asbestos felt to reduce dust concentrations. Letter from Acting Chief, BUMED, to Chief,
BUSHIPS (August 6, 1943) appended to July 1, 1943 lst Endorsement from Chief, Bureau of
Ships, to Chief, BUMED, requesting comment on health hazards of water repellent amosite. See
also Letter from Chief, Bureau of Ships, to Supervisor of Shipbuilding, U.S.N. Camden, N.J.
{August 2, 1943) (discussing protection of workers from health hazards of amosite).

Shortly thereafter, by letter dated January 8, 1944, Dr. Drinker informed the Bureau of Ships
that labor officials at New York Shipbuilding & Drydock Corp. were concerned about the hazards
attendant with the use of asbestos. He reported that: “Dust counts in the room where the men were
working were very much higher than anyone would recommend—they ran up to 25 million
p.p.c.f.” Letter from Dr. Philip Drinker to Bureau of Ships (January 8, 1944) (discussing labor
concerns arising from use of amosite).
1©2Fleischer, Viles, Gade & Drinker, supra note 157, 28 J. INp. HYGIENE & Tox., at 16. The
authors of the report stated their conclusions as follows:

1. The character of the asbestos pipecovering industry on board naval
vessels is such that conclusions drawn from other asbestos industries,
such as textiles, cannot be applied.

2. The operations of band saw cutting, grinding, cement mixing and
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installation on board ships should be equipped with exhaust ventilation
to keep the total dust concentration low.
3. The incidence of asbestosis among pipecoverers in the shipyards studies
was low, 0.29 percent, or three cases out of 1,074. In view of the nature
of shipboard pipecovering work, this low incidence s not surprising.
4. Since each of the 3 cases of asbestosis had worked at asbestos pipecov-
ering in shipyards for more than twenty years, it may be concluded that
such pipecovering is not a dangerous occupation.
ld. (emphasis added).
WHueper, Environmental Lung Cancer, 20 INDUSTRIAL MEDICINE AND SURGERY 49, 56-58
(1951). See also W. HUEPER. OcCUPATIONAL TUMORS AND ALLIED DISEASES 403 (1942)
(appreciable number of asbestosis cases associated with carcinoma of the lung}.

Even before the war, the Government had had access to medical literature concerning the
relationship between asbestosis and cancer of the lung. In 1935, for example, Kenneth Lynch and
W. Altman Smith of the American medical community first observed their correlation of
asbestosis and lung cancer. See Lynch & Smith, Pulmonary Asbestosis Il Carcinoma aof Lung in
Asbesto-Silicosis, 24 AMERICAN JOURNAL OF CANCER 56, 56-64 (1935). This finding was
confirmed much later by the Chief Inspector of Factories of Great Britain, who reported in 1948
and 1949 that there was a high incidence of lung cancer in necropsies in asbestotic patients. See
Editorial, Asbestosis and Cancer of the Lung, 140 J.AM.A. 1219, 1219-20 (1949) (observing
that coexistence of asbestosis and lung cancer is not coincidental); Conklin, Cancer and Environ-
ment, 180 SCIENTIFIC AMERICAN 11, {1949) (listing asbestosis as industrial carcinogen); Doll,
Mortality from Lung Cancer in Asbestos Workers, 12 BRITISH JOURNAL OF INDUSTRIAL MEDI-
CINE 81, (1955) {(noting lung cancer as industrial hazard of asbestos workers).

W, HUEPER, A QUEST INTO THE ENVIRONMENTAL CAUSES OF CANCER OF THE LUNG 35-38
(Public Health Monograph No. 36, 1953).

1SBUMED Instruction 6270.3 (November 7, 1955). Dr. Waldemar Dreessen, in a report pub-
lished by the United States Public Health Service in 1938, had recommended the 3 million p.p.c.f.
threshold limit value. W. DREESSEN, J. DALLAVALE, T. EDWARDS, J. MILLER & R. R. SAYERS,
A STUDY OF ASBESTOSIS IN THE ASBESTOS TEXTILE INDUSTRY 117 (Public Health Bulletin No.
241, 1938).

%Naval Civilian Personne! Instructions 88.11, Enclosure 1 (July 5, 1955).

167 Address by O. W. Meeker, entitled “Pipe Insulation Processes and Procedures,” at 6, reprinted
in Minutes of the Pipe and Copper Shop Master Mechanics Conference, Boston Naval Shipyard
(May 8-10, 1957). -
w8 A Discussion of Mr. O. W. Meeker's Talk™ at 3-4, reprinted in Minutes of the Pipe and Copper
Shop Master Mechanics Conference, supra note 167.

19R abbins & Marr, Asbesiosis, 19 SAFETY REVIEW No. 10, at 10 (October [962).

WMarr, Asbestos Exposure During Naval Vessel Qverhaul, 25 INDUSTRIAL HYGIENE JOURNAL
264 (May-June, 1964).

"MBiological Effects of Asbestos, 132 ANN. N.Y. AcaDb. Sc. 1 (1963).

172Gelikoff, Churg & Hammond, The Occurrence of Asbestosis Among Insulation Workers in the
United States, 132 ANN. N.Y. Acap. S¢. 139, 152 (1965).

BBiological Effects of Asbestos, supra note 171, at 1.

1"Selikoff, Churg & Hammond, supra note 172, at 152, In June 1963, Dr. Selikoff had delivered a
paper which suggested that mesothelioma was a frequent complication of asbestosis. Selikoff,
Churg & Hammond, Asbestos Exposure and Neoplasia, 188 J.A.M.A. 22, 22-26 (1964).
115X.57 Asbestos Shop—Dust Counts (Enclosure to April 15, 1965 Norfolk Naval Shipyard
Memorandum).

"Norfolk Naval Shipyard Memorandum from S. Levinson, code 723, Industrial Hygiene
Division, to Code 940, Group Master, Outfitting (June 18, 1965) (discussing dust counts during
shipboard asbestos work). .

Y"Norfolk Naval Shipyard Memorandum from G. Hutchinson to Shop 56 (July 12, 1967)
(discussing dust findings and potential exposuzes).

%Norfolk Naval Shipyard Memorandum from G. Ulshafer (Code 700) to Code 300 (July 12,
1968) (discussing mandatory use of respirators in asbestos and amosite work) (emphasis added).
1"C. Mangold, R. Beckett & D. Bessmer, Asbestos Exposure and Pulmonary x-ray Changes to
Pipecoverers and Insulators At Puget Sound Naval Shipyard 1 (August 1968) (Medical Depart-
ment, Puget Sound Naval Shipyard).
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B, at 4.

18117 S. Warned of Asbestos Peril, The Washington Post, Dec. 4, 1968, at A 4, col. 1.

1825e/ikoff Statement, supra note 13, at 351.

BMemorandum from SEC 6100 prepared by Capt. W. R. Riblett U.S. Navy, to Ships 07
(December 9, 1968).

#See, e.g., Letter from Officer in Charge, Naval Ship Engineering Center, Philadelphia Division,
via Supervisor of Shipbuilding, Conversion and Repair, USN Pascagoula, to Ingalls Shipbuilding
Corp. (April 30, 1969).

85See, e.g., Letter from I. W. Murdock, Head, Applied Physics Department, Naval Ship
Engineering Center, Philadelphia Division, Navy Department, to Owens-Corning Fiber Glass
Corp. (May 5, 1969)(regarding proposed insulating materials for naval vessels).

18] _etter from Admiral Rickover to Commander, Naval Ship Systems Command (September 22,
1970). .

187 _etter from the Acting Comptroller General of the United States to the Hon. Glenn A. Anderson
{October 18, 1979).

884, at 5. .

18 Aghestos was among the first substances OSHA regulated after the Agency was established
within the Department of Labor in April 1971. See Memorandum from R. D. Zumwalde, NIOSH
(May 3, 1982) (regarding Industrial Hygiene—Asbestos Past and Present). The initial promulga-
tion of OSHA standards published on May 29, 1971 included a standard for occupational exposure
to asbestos. [d. at 2. The standard established a permissible exposure limit of [2 fibers, greater
than 5 microns in length, per cubic centimeter of air. /d. The permissible exposure limit has been
lowered twice, first to 5 fibers per cubic centimeter of air on July 1, 1972, then to 2 fibers per cubic
centimeter on July 1, 1976, which is the current standard. /d. at 2-3. See also 29 C.F.R.
1910.1001.

198¢e ¢.g., Pearl Harbor Naval Shipyard Memorandum from Code [06.3 to code 106 (March 13,
1981) (documenting ripout operations on board U.S.S. Davidson); Pearl Harbor Naval Shipyard
QSHA Critique Report (January 21, 1983). The reports from Code 106 (the Shipyard’s Occupa-
tional Safety and Health Office) clearly indicate that, despite past corrective actions by the Navy,
in 1983, literally thousands of civilian shipyard workers and Navy ships’ forces were being
exposed daily to asbestos far in excess of the acceptable levels. The reasons for such exposure
include the Navy’s recurrent failure to train affected personnel; its lack of enforcement of its own
safety, health and asbestos control program; its failure to maintain and provide personnel with the
prescribed personal protective gear; its failure to educate affected personnel on the health hazards
of asbestos; and its failure to abate the frequent and sometimes deliberate violation of Navy
procedures for handling asbestos by command personnel, shipyard workers, ship’s force, and
contractor personnnel.

The Occupational Safety and Health Administration (“OSHA™) publicly disclosed — before
the 'Subcommittee on Manpower and Housing of the House Committee on Government Opera-
tions — the Navy’s failure to enforce the safety and health programs established to benefit Navy
personnel. See Oversight of the Navy Department’s Enforcement of OSHA: A Hearing Before a
Subcomm. of the House Comm. on Government Operations, 98th Cong., 1st Sess. 25-75 (1983)
(testimony of Donald Mackenzie, Regional Administrator, OSHA).
91D, HENSLER, W. FELSTINER, M. SELVIN AND P. EBENER, ASBESTOS IN THE COURTS 20. (Rand
Corporation. Institute For Civil Justice, No. R-3324-ICJ, 1985) [hereinafter cited as ASBESTOS IN
THE COURTS].

l?l[d.
%IThe exclusive liability section of the Federal Employees’ Compensation Act (“FECA™), 5
U.S.C. § 8116(c) provides:
The liability of the United States or an instrumentality thereof under this
subchapter or any extension thereof with respect to the injury or death of an
employee is exclusive and instead of all other liability of the United States
or the instrumentality to the employee, his legal representative, spouse,
dependents, next of kin, and any other person otherwise entitled to recover
damages from the United States or the instrumentality because of the injury
or death in a direct judicial proceeding, in a civil action, or in admiralty, or
by an administrative or judicial proceeding under a workmen’s compensa-
tion statute or under a Federal tort liability statute.
%Tackson v. Johns-Manville Sales Corp., 750 F.2d 1314, 1330 (5th Cir. 1985) (Clark, Gee,
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Garza, Politz & Jolly, J.1., dissenting).

195AspESTOS [N THE COURTS, supra note 191, at 32.

1%As the number of claims against the manufacturers increased, five manufacturers—the Manville
Corporation, Fbreboard Corporation, GAF Corporation, Nicolet, Inc. and Armstrong World
Industries, Inc.—sued more than 65 insurance companies, claiming that the manufacturers were
wrongfully denied coverage for asbestos claims. See In re Asbestos Insurance Coverage Cases,
Judicial Council Coordination Proceeding No. 1072 (San Francisco Superior Court filed 1981).
Manville recently settled with its insurers for $500 million. Asbestos Litig. Rep. (Andrews)
12,245-46 (May 2, 1986). Manville's modified reorganization plan calls for $615 million in
insurance proceeds. [d. The trial of the coverage case began in March, 1985 in San Francisco
Superior Court, involves 150 lawyers and is expected to last eighteen months. Asbestos Litig.
Rep. (Andrews) 6726-30 (June 10, 1983}, 9468-69 (January 4, 1985).

Other manufacturers have already litigated and resolved insurance coverage issue. See, e.g.,
Keene Corp. v. Insurance Co. of No. America, 667 F.2d 1034 (D.C. Cir. 1981), cert. denied, 455
U.S. 1007 (1982). The controversy between manufacturers and insurers and ameong the insurers
arises out of the language of the insurance policies and the latent nature of asbestos-related
diseases. Typically, claimants name numerous manufacturers as defendants in lawsuits brought
for disabilities that resulted from exposure to asbestos over a number of years. Because asbestos-
related diseases have a long latency period, no discrete time of “injury” is identifiable. Special
Project, An Analysis of the Legal, Social and Political Issues Raised by Asbestros Litigation, 36
VAND. L. REv. 573, 712 (1983) [hereinafter cited as Special Project]. In addition, a manufac-
turer’s insurance companies change over time. With the enormous sums of money at issue, the
parties have asked the courts to interpret insurance policies, and if necessary, to determine and
apportion lability.

YT ASBESTOS IN THE COURTS, supra note 191, at 1. The manufacturers and their insurers paid
plaintiffs and their attorneys approximately $400 million between 1970 and 1982 in trial awards,
settlements, and punitive damages alone. Jackson v. Johns-Manville Sales Corp., 750 F.2d 1314,
1338 (app.) (5th Cir. 1985). The manufacturers’ legal fees and litigation expenses are not included
in this figure. Id.

%8 Asbestos Litig. Rep. (Andrews) 5663-71 (Oct. 8, 1982).

¥Jackson v. Johns-Manville Sales Corp., 750 F.2d 1314, 1339 (app.) (5th Cir. 1985).

M ASBESTOS IN THE COURTS, supra note 191, at 22. To date, the manufacturers that have filed for
reorganization are UNR Industries, Inc. (July 1982), Johns-Manville Corporation (August 1982),
Amatex Corporation {October, 1982) and Forty-Eight Insulations, Inc. (March, 1985) Id.

W Asbestos Litig. Rep. (Andrews) 10, 303 (July 5, 1985).

MBrochure, The Asbestos Claims Facility, reprinted in Asbestos Litig. Rep. ( Andrews) 10,576,
10,577 (August 16, 1985) [hereinafter cited as Wellington Brochure].

W3d. at 10, 578; Agreement Concerning Asbestos-Related Claims, reprinted in Asbestos Litig.
Rep., supra note 201, at 10,351 [hereinafter cited as Wellington Agreement].

MWeliington Brochure, supra note 202, at 10, 580.

WJd. at 10,578; Wellington Agreement, supra note 203 at 10, 352.

28 Asbestos Litig. Rep. (Andrews) 12,049 (April 4, 1986). Over 1,600 claims were handled by the
facility in the first seven months of operation. /d.

27 Asbestos Litig. Rep., supra note 201, at 10,304,

8 etter from William J. Anderson, Director, United States General Accounting Office to the
Hon. Daniel K. Inouye, United States Senate and the Hon. Austin J. Murphy, Chairman,

Subcommittee on Labor Standards of the House Committee on Education and Labor (September
19, 1985) at 2 [hereinafter cited as GAO Report].

M Although government employees are barred from bringing suit against the Government for
asbestos-related injuries, the Supreme Court has held that the FECA exclusivity provision does
not bar claims for indemnity against the United States for damages incurred by third parties {(i.e.,
the manufacturers) as a result of the injury or death of a government employee. Lockheed Aircraft
Corp. v. United States, 460 U.S. 190 (1983).

MGAQ Report, supra note 208, at 2. In addition, the United States paid $5.75 million in 1978 as
its portion of a $20 million settlement with asbestos workers from Tyler, Texas. Yandle v. PPG
Industries, Inc., No. TY74-3-CA, Stipulation For Compromise Settlement (E.D. Tex. 1978)
[hereinafter cited as Tyler I Settlement]. The Tyler I settlement is the only asbestos-related case in
which the United States compensated asbestos victims. See Compensation for Occupational
Diseases: Hearings on H.R. 1626 and H.R. 3090 Before the Subcomm. on Labor Standards of the
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House Comm. on Education and Labor, 99th Cong., 1st Sess. 301 (1985) (Statement of Robert
Willmore, Deputy Assistant Attorney General) [hereinafter cited as Willmore Statement]. See
also, id. at 323 (letter from Robert L. Willmore to Hon. Austin J. Murphy, M.C., enclosing
answers to written follow-up questions regarding his testimony) [hereinafter cited as Willmore
Letter]. The Department of Justice reports that of the approximately $6 billion in claims that have
been filed against the United States in the asbestos litigation, 1.4 percent ($86,541.000) involve
claims by individuals seeking damages from the United States. The remaining 98.6 percent
involve claims by the manufacturers seeking indemnification or contribution from the United
States. Id.

MGAQ Report, supra note 208, at 8-9. See also Willmore Letter, supra note 210, at 2-3.
MGtatement of Edwin Meese III, U.S. Attorney General, Before the House Comm. on the
Judiciary, at 7-8 (March 12, 1986) (statement submitted prior to hearing).

u3Jystice Management Division, U.S. Department of Justice, Congressional Authorization and
Budget Estimates Fiscal Year 1987, at 112,

WWillmore Statement, supra note 210, at 298. The total, which may run as high as $370-400
million annually, includes benefits paid through Social Security, veterans’ pensions, food stamps,
Aid to Families with Dependent Children, Medicaid, etc. Willmore Letter, supra note 210, at
333-35.

25Jackson v. Johns-Manville Sales Corp., 750 F.2d 1314, 1330 (5th Cir. 1985) (Clark, Gee,
Garza, Politz & Jolly, J.J., dissenting) (footnote omitted).

216A sBESTOS IN THE COURTS, supra note 191, at xxvi, 24. As latent asbestos claims resulting from
uncontrolled excessive exposures in World War II shipyards develop over time, the likelihood
increases that injured workers will seek redress in court.Jackson v. Johns-Manville Sales Corp.,
750 F.2d 1314, 1338 (app.) (5th Cir. 1985). Between 1967 and 1968, only three percent of
asbestos-related deaths resulted in litigation; by 1975, the number had risen to thirty-two percent.
Id. In predicting the number of future lawsuits, experts assume that by 1992, all asbestos-related
deaths will result in litigation. /d.

27 ASBESTOS IN THE COURTS, supra note 191, at 18,

2874 at 20. The plaintiffs’ preference for the tort system, the Rand study found, stems from three
factors: (1) tort awards in comparison to workers’ compensation awards, are, in most cases,
higher, and may compensate claimants for pain and suffering, loss of consortium and cancerpho-
bia, which the workers’ compensation system does not recognize; (2) tort damages are coordi-
nated with workers’ compensation awards, allowing employers to recover compensation benefits
paid to a worker who subsequently obtains a tort recovery against a third party defendant; and (3)
contingency fees in workers® compensation cases are often severely restricted. /d. at 20-21.

P90d. at 22 '

205,

Zlild_

2221al_

2d. at 22-23.

4d., at xxvi.

25The Rand study notes that, as a group, asbestos plaintiffs have had little or no prior experience in
dealing with attorneys. The asbestos plaintiffs have had little control over their attorneys for two
reasons: (i) they lack sophistication and (ii) one attorney often represents many plaintifis. /d. at
15-16.

26/d . at xxvi-xxvii (emphasis added). The Rand study found that, in the asbestos litigation, the
transformation from the historical case-by-case approach into a quasi-administrative group
approach represented a trade-off between consistency and individualization which came about
“without plan, without debate and without much public awareness.” Id. at 114. Ultimately, the
study concludes, “The . . . sudden and unpublicized [change] in the character of litigation seems
to fly in the face of the slow, careful, incremental and public way of change that has been
characteristic of Anglo-American common {aw for centuries.” Id.

21781 F.2d 394, 415-17 (5th Cir. 1986) (Clark, Gee, Garza, Politz & Jolly, J. J. dissenting),
petition for cert. filed, 54 U.S.L.W. 3664 (U.S. March 25, 1986) (No. 85-1583).

28]4_ at 417 (emphasis added).

2974, at 415 (footnote omitted).

WA recent survey indicates that a majority of the American public believe that the federal
Government should establish a program to compensate individuals who suffer from asbestos-re-
lated disease. Investor’s Daily, February 11, 1986, at 8, col. 5. The survey, conducted by
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American Viewport, Inc., found that 81% of the participants agreed that the Government ought to
be subject to liability when it functions like a private company in the purchase and use of a
hazardous material. Sixty-one percent approved of congressional efforts to establish a compensa-
tion program for asbestos victims, while 65% thought that the restrictions which prevent shipyard
asbestos workers from suing for compensation from the Federal Government were unfair. /d.
#In 1977, then-Representative Millicent Fenwick introduced the first asbestos disease compensa-
tion bill, H.R. 8689, 95th Cong., 1st Sess. (1977). Neither H.R. 8689 nor a subsequent bill
sponsored by Representative Fenwick, H.R. 27, 96th Cong., lst Sess. (1979), received much
legisiative support. See Special Project, supra note 196, 36 VAND. L. REv. at 790. A third
Fenwick bill, H.R. 5224, 97th Cong., ist Sess. (1981), entitled “Asbestos Health Hazards
Compensation Act,” received some support. The bill would have included as a responsible party
any business entity that imported, sold, manufactured or distributed any product or substance that
contained asbestos, cigarettes, or cigarette tobacco. 36 VAND. L. ReEv. at 793. The bill did not
provide for government participation in the compensation scheme. /d. at 794.

Senator Gary-Hart (D-Co.) introduced S. 1643, the Asbestos Health Hazards Compensation
Act of 1981, 97th Cong., Ist Sess. (1981), which was similar to Representative Fenwick’s
proposals. However, the Hart bill would have established minimum standards for state and federal
workers’ compensation pavments for asbestos-related claims and required responsible parties,
including the Government, to provide claimants with supplemental payments when the awarded
benefits fell below minimum standards. 36 VAND, L. REv. at 794-95, The Hart bill similarly was
unsuccessful.

Representative George Miller, (D-Ca.) introduced H.R. 5735, the Occupational Health
Hazards Compensation Act of 1982, 97th Cong., 2d Sess. (1982), which would have provided
compensation for occupational exposure to uranium ore and asbestos. 36 VAND. L. REv. at 797.
The Miller bill would have compensated asbestos-disease victims by requiring the last responsible
employers and the asbestsos industry to pay benefits indirectly to eligible employees and,
alternatively, to contribute to a trust fund created to disburse payments to successful claimants. 36
VAND. L. REv. at 800-801. The Miller bill created no liability on the part of the Government. Id.
at 800. Although the bill acquired 28 co-sponsors and received considerable legislative action, it
was not enacted. See id. at 798.

Comprehensive product liability legislation has also been introduced in Congress. In January
1983, Senator Robert Kasten (R-Wi.) introduced S. 44, the Product Liability Act, 98 Cong., Ist
Sess. (1983). Reintroduced as S. 100 in 1983, Senator Kasten’s bill would have created a federal
code of substantive law to govern all product liability cases in state or federal court. Such
legislation, if enacted, would have applied to all product liability actions, including those
involving asbestos, commenced on or after the date of enactment. In an 8-to-8 vote. the Senate
Commerce Committee failed to report out the bill.

John Danforth, (R-Mo.), Chairman of the Senate Committee on Commerce, Science and
Transportation, has stated that he believes a compensation scheme should be part of any product
liability legislation. To that end. on July 15, 1985, he circulated Staff Working Draft No. 1, which
inciuded a compensation program. In November 1985, Senator Danforth circulated Staff Working
Draft No. 2. On December 20, 1985, Senator Danforth introduced S.1999, the “Product Liability
Voluntary Claims and Uniform Standard Act,” 99 Cong., lst session. At the time of the printing
of this monograph, the legislation was being marked-up by the Senate Committee an Comimerce,
Science and Transportation.

BH.R. 1626, 99th Cong. 1st Sess. (1985). Senator William Armstrong and five co-sponsors
introduced an identical bill, S. 1263, in the Senate.

#3The House Labor Standards Subcommittee held hearings on the AWRA in June 1985. See, e.g.,
supra notes 18, 33, 35, 38.

#4H.R. 3090, 99th Cong., 2d Sess. (1985).

B:Representative Murphy proposes to achieve this goal without creating a new federal bureau-
cracy and without federal intervention in, ot preemption of, state-controlled workers’ compensa-
tion systems. See H.R. 1626 § 2(a)(6). '

i, at § 2(a) (4), (5).

27[d. at § 101(b).

Bd. at § 101(b)(4).

™Id. at § 101(b)(3).

Id. at § 101(c)(2)(B). In addition, the AWRA provides a “National Medical Panel” consisting of
a chairman and four members, who would determine which diseases can be caused by occupa-
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tional exposure to asbestos. Supplemental benefits would be availabie only for diseases that the
panel identifies as asbestos-related. /d. at § 104.
d. at § 102(a)(1).
2pd. at § 102(c)(1).
274 at § 103(a)(1). |
M4, at § 103(b)(1).
#id. at § 3(4).
#6574, at § 201(a)-(b). The assessment would be reduced by certain amounts already paid by the
defendant pursuant to a settlement, judgment or court-approved reorganization to claimants
awarded supplemental benefits. /d. at 201(a)(2). A portion of each assessment would be levied
directly against any insurance company that had granted coverage to a defendant. The insurer’s
liability would not exceed the face value of the policy plus allowances for the insurer’s obligation
to defend in asbestos lawsuits, minus prior assessments by the Fund. Each insurance company
would be charged a portion of the defendant’s assessment, in proportion to the individual
insurance company's share of the total insurance available to the defendant from all i insurers. Id. at
§ 201(d).
#1d, at §8 201(c)(1), 202(a).
M4, at §8 201(c)(2)(B), 202(b).
4. at § 301(a)(1). !
2074, at § 301(a)(2). The restriction imposed by this provision of the Act would apply to all actions
pending on, or commenced after, the effective date of the Act. Id. at § 301(a)(4).
B R. 3090, supra note 235, at § 16(2)(1).
24, at § 2(B)(1).
Bd. at § 4(a). The bill, however, would not preempt claims under federal workers’ compensation
programs named therein. /d. § 4(e).
B4, at § 10(d).
334, at § 10(c)(1).
6/d. at §§ 3(7), 10(g).
¥Section 201(e) of H.R. 1626, for example, is unacceptable to manufacturers that have filed for
reorganization under Chapter 11 of the United States Bankruptcy Code. Section 201(e)(3)(B)(ii)
treats the assessments against the manufacturer for the Asbestos-Related Disease Trust Fund as an
administrative expense that is assigned priority status:

“Any assessments . . . due and payable by the assessable company after the

date the bankruptcy petition is filed but prior to confirmation of a Chapter

11 plan . . . shall be treated as an administrative expense arising in the

ordinary course of business and afforded . . . priority status,
More importantly, § 301(e)(3)(C) provides that such assessments “shall be deemed to arise afier
the confirmation [of the plan] and shall therefore be nondischargeable . . . and shall survive
against the assessable company and any successor or successors to the assessable company under
the plan.” The requirements of subsections (B)(ii) and (C) would make it impossible for any
company to emerge from bankruptcy, because it is unlikely that a creditors’ committee would
agree to permit contributions of a share of the debtor’s assets to the fund envisioned by H.R. 1626.
Therefore, it is expected that these provisions will be deleted from the hybrid bill.

In addition, while both bills provide that the compensation program is the workers’ exclusive
remedy with respect to his employer, the ODCA would still permit the worker to sue third parties,
such as manufacturers. See H.R. 3090 § 4(a)(1). Any third party award, however, would be offset
against the total value of the award from the ODCA compensation fund. 7d. The hybrid bill would
eliminate section 4(a)(1).

The hybrid bill also is expected to retain the requirement of Government participation in
establishing a compensation fund, a provision the ODCA lacks.

3838 U.S.C. § 1491.

#280.S.C. §§ 1346(b), 2671-2680.

MSee, e.g., GAF Corp. v. United States, No. 287-83C (C1.Ct. filed September 15, 1983).

#!The manufacturers have asserted third-party FTCA claims in Maine, Pennsylvania, Hawaii,
Washington, North Carolina and Virginia. The Government has moved to dismiss those claims in
Maine, Pennsylvaina, Hawaii, Virginia and Washington. Three district courts have denied the
Government’s motion to dismiss. In re all Maine Asbestos Litigation, (PNS Cases) 589 F. Supp.
1571, (D. Me. 1984), rev'd in part, aff d in part, 772 F.2d 1023 (Ist Cir. 1985); cert. denied, 54
U.S.L.W. 37359-60 (U.S. May [9, 1986) (No. 85-1246); Colombo v. johns-Manville Corp., 601
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F. Supp. 1119 (E.D. Pa. 1984); In re All Asbestos Cases, 603 F. Supp. 599 (D. Hawaii 1984).
The one appellate court to have addressed the issue, however, reversed, holding that the
manufacturers had failed to meet certain highly technical admiralty law requirements. The
admirality issues were neither addressed nor briefed by any of the parties; rather, they were raised
sua sponte by the court. In re All Maine Asbestos Litigation (PNS Cases), 772 F.2d at 1029-31.
See also, Lopez v. A.C. & §., Inc., No, C84-155M (W.D. Wash. May 19, 1986).

#2Under the FTCA prior to its amendment in 1966, a person whose tort claim against the
Government was for $1,000 (later raised to $2,500) or less had the option of seeking voluntary
administrative settlement of his claim, 28 U.S.C. § 2672 (1964), or of initiating a law suit directly
in district court 28 U.S.C. § 1346(b). A person whose claim exceeded $2,500 had no choice but to
file suit; since an affected agency’s authority to settle claims was limited by 28 U.5.C. § 2672 to
$2,500.

By 1966, it had become apparent that the inability of agencies to settle administratively
meritorious claims for more than $2,500 — and the consequent necessity of claimant’s initiating
federal court action for claims in excess of that amount — resulted in unnecessary litigation which
imposed undue burdens upon the federal courts and undue delay and expense upen claimants. To
remedy this situation, in 1966, Congress amended the FTCA to

provid{e] for more fair and equitable treatment of private individuals and

claimants when they deal with the Government or are involved in litigation

with their Government. . . . The [amendments] are intended to ease court

congestion and avoid unnecessary litigation, while making it possible for

the Government to cxpedite the fair settlement of tort claims asserted

against the United States.
S. Rep No. 1327, 89th Cong., 2d Sess. (1966), reprinted in 1966 U.S. CoDE CONG. & AD. NEWs
2515, 2515-16. ¢
To achieve these results, Congress (1) eliminated the $2,500 limitation on the agencies’ settlement
authority, and (ii) required that all tort claims be submitted initially to the affected agency for
possible settlement. If the agency denies the claim—or if the agency fails to act within six
months—then the claimant may file suit in district court. 28 U.S.C. § 2672 (1970).
#3See Brief For the Appeilee United States at 16-21, GAF Corp. v. United States, No. 84-5638
(D.C. Cir. filed Aug. 16, 1985).
¥4Justice Management Division, U.S. Department of Justice, Congressional Authorization and
Budget Estimates, Fiscal Year 1986, Vol. I, at 102 (emphasis added).
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