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I
n an era when products liability litiga-
tion is increasingly threatening the
financial stability of companies and
even whole industries, defense attor-
neys can provide an invaluable service
to clients before answering a com-

plaint by making certain that the client has
fully explored his or her rights to insurance
coverage. Some courts even have suggested
that an attorney who fails to ask about a
client’s potential insurance coverage may be
in breach of professional obligations.1 Good
defense lawyers remind clients of insurance
issues at the outset because a company is
generally obligated to provide its insurance
company with written notice of an “occur-
rence, claim, or suit,” 2 and because the com-
pany risks recovery of defense costs incurred
before notice was given.3

In the past few decades, disputes
between insurers and policyholders over
the scope of insurance coverage have led to
the development of an entire new area of
legal expertise. Courts and insurers them-
selves are sharply divided on the meaning
of many standard insurance industry policy
provisions. Currently, a number of national
and regional insurance coverage litigation
wars are being waged concerning DES,
asbestos, CERCLA, plastic pipes, breast
implants, heart valves, EIFS, blood, lead
paint, and a host of other matters. With the
enormous financial stakes in mass torts lia-
bilities and the many coverage outcomes
depending on choice of forum and choice
of law, it is imperative that a company be
able to move quickly to recognize and to
protect its full rights to insurance coverage.

This article reviews the availability of
insurance coverage for tort liabilities associ-
ated with a product under CGL policies that
expressly limit or exclude “products liability”

coverage. Policyholders might assume—and
insurance companies may be all too willing to
suggest—that CGL policies with a “products
liability” exclusion do not provide coverage
for tort products liability claims. But in many
cases, a policyholder might be entitled to sig-
nificant coverage for such liabilities, as well
as for defense costs,4 because the definition of
“products liability” (sometimes called “prod-
ucts hazard”) in CGL policies can differ sig-
nificantly from the definition under tort law. 

Differences in definition
Products definition in standard insur-

ance contracts has undergone a number of
minor changes over the years, but the defi-
nition in the 1966 standard form CGL pol-
icy is still representative and is the source
of the governing insurance paradigm over
the past 40 years. The 1986 policy defines
several hazards (types of risk exposure) cov-
ered under a CGL policy, except where
expressly excluded and subject to the impo-
sition of a separate limit of liability on the
amount of coverage provided. The “product
hazard” is defined as

bodily injury and property damage arising
out of a named insured’s products or
reliance upon a representation or warran-
ty made at any time with respect thereto
. . . but only if the bodily injury or prop-
erty damage occurs away from premises
owned by or rented to the named insured
and after physical possession of such
products has been relinquished to others. 
“Named insured’s products” is defined as

“goods or products manufactured, sold,
handled, or distributed by the insured or
others trading under his name.” 

Determining whether a particular tort
products liability claim is subject to an
insurance products liability exclusion or
limitation can be a matter of enormous



financial consequences. Many companies
that previously were not the targets of prod-
ucts liability claims—and accordingly might
have obtained insurance policies that
included products exclusions—are now in
the line of fire. One notable example is in
the area of asbestos litigation, where aggres-
sive plaintiffs’ firms have driven many tradi-
tional asbestos defendants into bankruptcy
and are now setting their sights on alterna-
tive nonmanufacturing defendants, includ-
ing employers and insurance companies.5

Even traditional products liability targets
that secured CGL coverage without
absolute products exclusions were generally
required to accept aggregate limits on the
coverage available for products claims—lim-
its that are often inadequate in the face of
growing products liability verdicts. 

In contrast, most CGL policies do not
contain exclusions or limits to coverage for
claims falling outside the products hazard,
so a policyholder precluded from insurance
recovery for products claims often is enti-
tled to no-aggregate coverage for “nonprod-
ucts” claims under the same policy, subject
only to the policy’s per-occurrence limit. 

As one court explained, the insurance
“products” definition “governs only one
subset of [tort] products liability claims.” 6

Although the tort concept of products lia-
bility loosely encompasses any claim of
injury caused by a defective product, the
standard insurance “products” definition
does not encompass tort product-related
claims that (1) involve a product that does
not meet the policy definition of “named
insured’s product”; (2) “arise out of” the
insured’s alleged misconduct, particularly if
the misconduct is independent of any
alleged product defect; or (3) involve injury
that occurred before the policyholder relin-
quished physical possession of the product
or on the insured’s premises. 

The following sections of this article
explore the implications of each of these
three distinguishing factors on a policy-
holder’s right to insurance coverage for “non-
products” torts products liability claims.

• Named insured’s product
For insurance purposes, a named insured’s

product is limited in scope to “goods or prod-
ucts manufactured, sold, handled, or distrib-
uted by the insured or others trading under

his name.” This defined term raises at least
two questions with respect to the scope of a
products exclusion or limit in a CGL policy:
Does the exclusion bar coverage where
injury is caused by component parts of the
insured’s finished product or by products not
intended for sale; and does the exclusion bar
coverage if the insured is not a manufacturer
or seller of the product? 

Courts generally have held that insur-
ance “products” encompass goods that “the
insured deals with in his stock or trade” and
that, accordingly, if a liability does not arise
from a finished product intended for sale, a
products exclusion may not apply. The
most common example occurs where a poli-
cyholder is held liable for injuries arising
from wastes generated during its manufac-
turing process; because waste materials are
not products to be sold, liabilities arising
from exposure to such materials generally
are not subject to products exclusions.7 An
insurance products exclusion also might
not apply where an insured is held liable
based on its manufacture of a finished prod-
uct but the injury allegedly is due to a
defect in another company’s component
part (or vice versa).8

Courts also have found insurance cover-
age, notwithstanding a products exclusion,
where a policyholder’s tort products liabil-
ity arises from providing a service rather
than selling a product. Examples include
where a policyholder sells a service that
could be characterized as a product—con-
structing a building9 or providing blood
products for transfusion10—or a policy-
holder is a service provider that works with
a product manufactured and sold by a third
party.11 However, these types of cases may
implicate a parallel insurance policy exclu-
sion, the “completed operations exclusion,”
that eliminates coverage for liabilities aris-
ing out of an insured’s completed service
operations.12 In these circumstances, cover-
age may not be available even if the prod-
ucts exclusion is not applicable.

• Allegations of product-related
misconduct 

Even if a claim involves a company’s
product, the insurance products definition
applies only if the liability claim “aris[es] out
of” the product or out of “reliance upon a
representation or warranty made at any time



with respect thereto.” The key cov-
erage question is whether this lan-
guage encompasses (and, if so, to
what extent) allegations arising out
of an insured’s conduct where that
conduct relates to a product. Do
claims of failure to warn of a prod-
uct’s risks or conspiracy to hide
information regarding a product
arise out of the product or out of
the insured’s independent miscon-
duct in dealing with its customers? 

This distinction can be an
important one for insurance under-
writers because an insured arguably
has more control over its conduct
than it does over a latent defect in
its product. But regardless of under-
lying underwriting considerations,
the plain language of the products
definition should obligate an
insurer to provide defense costs and
liability coverage despite a products
exclusion or limit in many circum-
stances where an insured is sued in
a tort products liability action
because of its conduct.

The case law addressing the
extent of an insurer’s coverage
obligation in these circumstances
is sharply divided.13 However, most
courts have recognized that certain
types of product-related miscon-
duct are sufficiently independent
of the product that they cannot be
said to “arise out of” it. In attempt-
ing to define the degree to which
product-related misconduct falls
within the products definition,
courts have focused on (1)
whether the specific identification
of warranty and misrepresentation
claims in the insurance products
definition excludes other conduct-
related claims, and (2) the mean-

ing of “arising out of.” 
Reliance upon representation

or warranty. The plain language of
the insurance products definition
presents a strong argument that the
only types of product-related con-
duct encompassed in the definition
are misrepresentations and breach
of warranty. As noted above, the
products definition expressly
includes “reliance upon a represen-
tation or warranty with respect to
[the insured’s product].” The prod-
ucts definition does not include
any other types of product-related
misconduct. One court explained,
in holding that a negligent failure
to warn claim fell outside an insur-
ance policy’s products exclusion,

The definition of products haz-
ard and completed operations
hazard do not mention omis-
sions or failure to warn when
there is no affirmative duty to
do so. The definitions . . . do
include injuries arising out of
representations and warranties.
But the converse, the failure to
represent is not included in
those definitions. If the parties
intended to limit the liability of
the insurer by excluding cover-
age for omissions and failure to
warn when there is no affirma-
tive duty to warn, the insurer
would have so provided.14

Under this plain meaning
analysis, the only conduct-based
claims covered by a products
exclusion are fraudulent or negli-
gent misrepresentation and breach
of warranty. Accordingly, in juris-
dictions that have followed this
approach, policyholders should be
entitled to coverage outside a
products exclusion for claims of
failure to warn, concealment, con-
spiracy, and myriad other products-
related allegations of misconduct.

“Arising out of” defined. In
most jurisdictions, however, courts
have overlooked (or ignored) the
“representation or warranty” lan-
guage and focused instead on the
products definition’s requirement
that injury “aris[e] out of the named
insured’s product.” The somewhat

metaphysical question of what
“aris[e] out of” a product means has
led courts to make broad pro-
nouncements about the inclusion of
conduct-related claims in the prod-
ucts definition that often appear
diametrically opposed. The Idaho
Supreme Court, for example, sug-
gested that any claim of negligence
would necessarily move a liability
outside a products hazard exclusion:
“[T]he ‘products hazard’ definition
is defined as injury ‘arising out of
the named insured’s products. . . .’
Nowhere does it purport to exclude
injuries arising out of negligent con-
duct, and we decline to so expand
the definition.”15 In contrast, a
California appellate court suggested
that insured misconduct necessarily
falls within the products hazard def-
inition so long as it can be said that
the conduct has any “connection
with” the insured’s product.16

Although courts generally have
recognized that some types of prod-
uct-related conduct fall outside an
insurance products exclusion, they
have been reluctant to hold that the
mere allegation of misconduct will
make a products exclusion inappli-
cable. Instead, most courts have
engaged in fact-specific analyses to
determine the degree to which an
insured’s potential liability arises
from the alleged misconduct and to
which the misconduct is tied to the
insured’s product.17 Where the con-
duct can be shown to be an inde-
pendent cause of potential liability,
the insurance products definition is
not applicable. 

This fact-specific approach has
led to a hodgepodge of judicial
decisions that often are difficult to
reconcile18 and places a premium
on quick action by a company to
secure an advantageous forum.
Defense counsel must be conscious
that their framing of issues in an
underlying claim as tied to the
company’s conduct or product
could affect the availability of cov-
erage or payment of defense costs
outside the products definition. 
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• Time and place requirements
The third distinction between

the tort and insurance definitions of
products liability arises from the
insurance definition’s requirement
that the event giving rise to the lia-
bility occur “away from premises
owned by or rented to the named
insured and after physical posses-
sion of such products has been
relinquished to others.” An insur-
ance products exclusion will not bar
coverage for a tort products liability
claim if the injury-causing event
arises either before relinquishment
of the product by the insured or on
the insured’s premises.

These time and place require-
ments emerged as a result of insur-
ance underwriting considerations
wholly irrelevant to tort concepts
of products liability. By including
these time and place requirements,
the insurance industry sought to
distinguish hazards arising when
the insured still had control of the
product from those arising after the
product had left the insured’s con-
trol. Insurers drafted exclusions or
imposed limits to protect them-
selves from postcontrol claims; but
they decided, for marketing pur-
poses, to offer unlimited insurance
coverage for hazards that were
potentially within the insured’s
control and thus subject to insur-
ance company loss-prevention
efforts.19 As the scope and magni-
tude of torts products liability have
expanded, the categories of on-
premises and prerelinquishment
products hazards have resulted in
significant liabilities.

Again, the ever-rising flood of
asbestos liabilities provides a
notable example. Asbestos bodily
injury for insurance purposes is gen-
erally recognized as commencing at
the moment of first exposure, when
asbestos dust is inhaled by workers
or bystanders during asbestos instal-
lation activities. Any liability
incurred by the company installing
that asbestos falls outside the insur-
ance products definition, because

the asbestos plaintiff suffered injury
while the product containing
asbestos was still in that company’s
possession (prerelinquishment)
and, often, at job sites under the
insured’s control (on premises).

The insurance industry has long
been aware of its significant and
uncapped exposure to asbestos
contractors for claims falling out-
side insurance products exclusions
or limits (often called “nonprod-
ucts” claims). One reporter in 1996
identified “[n]on-products expo-
sures stemming from installation
activities associated with tradi-
tional products defendants” as one
of the “main components . . . of
the insurance industry’s $16 billion
of unfunded liabilities.” 20

During the early 1990s, insurers
were emboldened by a series of
insurance actions brought by
asbestos manufacturers in which
courts rejected arguments that
those policyholders were entitled to
coverage outside the products defi-
nition because of conduct-related
allegations against those defen-
dants. Those coverage disputes
focused solely on the “arising out
of” language (i.e., failure to warn
and conspiracy claims) and did not
involve companies engaged in
installation activities or any other
activities that would bring them
outside the insurance products defi-
nition’s separate time and place
requirements. The insurance indus-
try, however, sought to parlay these
“arising out of” cases into a general
holding that all asbestos tort prod-
ucts liabilities were subject either
to products exclusions or to limita-
tions on coverage imposed by the
products definition.21

This effort was defeated in two
1997 appellate court opinions that
correctly decided that liabilities
incurred by asbestos contractors
arose from asbestos exposures
occurring prior to the insureds’
relinquishment of the asbestos
product.22 In the wake of these
opinions, insurance companies

have paid out many hundreds of
millions of dollars for asbestos
“nonproducts” claims to policy-
holders engaging in asbestos con-
tracting activities.23

Other circumstances exist in
which tort product liability defen-
dants may face liabilities that do
not satisfy the time and place
requirements of the insurance prod-
ucts definition. These include, inter
alia, product-related injuries arising:
(1) during the manufacture or
transportation of the product, (2)
through the release of hazardous
materials into the atmosphere or
groundwater during the manufac-
turing process, (3) on the insured’s
premises, and (4) during service
operations. In such situations, a pol-
icyholder is entitled to full coverage
for tort products liabilities regardless
of any products exclusion or limita-
tion in its policy.

Conclusion
The magnitude and scope of

tort products liability claims is
steadily increasing. As a result, a
defendant’s ability to secure the
full insurance coverage to which it
is entitled can often be crucial to
its financial success and even its
corporate survival. By understand-
ing the differences between insur-
ance and tort concepts of products
liability discussed above, defense
counsel can direct clients to a
potentially significant pool of addi-
tional insurance coverage that
might have been overlooked, and
can help secure the client’s finan-
cial future even if underlying tort
litigation is unsuccessful.  ■
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