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onstruction companies increasingly face environ-

mental risks that may lead to civil liability, fines, and

even criminal sanctions. For example, a contractor

who disturbs buried hazardous waste during a con-
struction project at an industrial site may be liable for cleaning
up the site under the federal “Superfund” statute.' The existence
of wetlands may not be immediately apparent, but a contractor
that fills a wetland without a proper permit may have violated
the Clean Water Act.? In addition, disposal of construction de-
bris, used oil, or other pollutants into rivers, streams, or other
waters usually constitutes a violation of federal or state water
protection statutes.® Asbestos-containing materials (such as in-
sulation and fireproofing) generally must be removed, using cer-
tain procedures, from buildings prior to demolition. The failure
of contractors to comply with federal environmental and occupa-
tional safety laws has resulted in civil and criminal prosecutions.*
Storage of waste chemicals, including solvents, acids and flam-
mable liquids, improperly or for too long a time period also may
violate federal hazardous waste laws;® federal or state govern-
ments may bring action for improper disposal of construction
and demolition debris or used oil, lead paint and other poten-
tially hazardous materials.®

Construction companies are now implementing environmen-
tal management programs to control these risks and to ensure
that their projects comply with applicable federal, state, and
local environmental regulations and permit obligations. Stich
programs may prevent violations of environmental regulatlons
and also provide evidence of a company’s good faith should a
violation nevertheless occur. This CONSTRUCTION BRIEFING (1) re-
views some of the elements of these env1ronmenta1 comphance
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programs, and (2) provides an overview of the
substantive environmental requirements that con-
struction companies may confront.

Environmental Compliance

Program Elements

A construction company’s environmental com-
pliance program may be as simple as an infor-
mal policy or as sophisticated as a formal envi-
ronmental management system. Environmental
compliance programs, however, typically involve
the following common elements.

+ Corporate Environmental Policy
Statement

A corporate environmental policy statement
briefly sets forth the contractor’s environmen-
tal policies and typically includes commitments
to (a) comply with all applicable environmental
laws and regulations, (b) use environmentally
sound waste handling and disposal practices,
(c) enhance material conservation and recycling,
(d) provide environmental awareness training
to employees, and (e) continue to improve its
environmental compliance program.
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+ Environmental Compliance Manual

The environmental compliance manual should
delineate the contractor’s environmental policy
statement, set forth the elements of the
contractor’s environmental compliance program,
and provide either general or specific guidance
concerning environmental requirements that may
apply to the company’s projects. Such guidance

~ should set forth general procedures for manage-

ment of solid and hazardous wastes (including
construction and demolition debris), avoidance
of water pollution (including erosion and sedi-
ment control and storm water management prac-
tices), and control of air pollution (including dust)
during construction activities. The company
manual should be provided to all management
employees and may, for example, be publicized
though a company’s internal computer network.

+ Project Checklists

Either as part of the compliance manual or as
a stand-alone “desktop checklist,” the contractor
should have summary documents that identify

‘initial project planning requirements, ongoing

environmental compliance issues, and project
closeout steps. Initial planning, for example,
should include identification of any required
wastewater discharge or wetland permit require-
ments and determination of whether the project
owner will be responsible for such permits. On-
going requirements include compliance with
waste management and spill control require-
ments, new employee training, and site record
keeping. Project closeout items include comple-
tion of permit requirements such as erosion and
sediment control site stabilization or storm wa-
ter permit notice of termination.

+ Project Planning And Contracting

A contractor’s environmental compliance pro-
gram must include the identification of poten-
tially applicable contract and federal, state, and
local regulatory requirements prior to the start
of the contract. For example, the contractor should
know prior to its bid if a project at a manufactur-
ing facility involves the disturbance of contami-

)



nated soil or if a building demolition involves
asbestos-containing materials. The parties should
determine up front whether the site owner or
the contractor will be responsible for obtaining
necessary water pollution control or other per-
mits and will be listed as the generator of any
hazardous wastes produced at the project site.
Moreover, construction companies may want the
contract documents to allocate environmental re-
sponsibilities between the site owner and the con-
tractor and include appropriate language indem-
nifying the contractor from environmental liabili-
ties. Finally, agreement should be reached on
(1) actions to be taken if hazardous substances
are encountered, (2) necessary notifications,
(3) arrangements for handling of the substances,
and (4) remedies if the presence of the substances
causes delay, requires additional work, or pre-
vents the execution of the contract.

+ Allocation Of Environmental
Compliance Responsibilities To
Appropriate Employees

A good environmental compliance program

will allocate responsibilities among employees
at the appropriate corporate levels. Corporate
headquarters employees, such as the General
Counsel, Deputy General Counsel, Environmen-
tal Compliance Director, or Environmental Health
and Safety Director, are given general oversight
responsibilities. The Project Manager or the

Project Manager’s designees (e.g., site quality

control and/or safety director) are responsible
for specific projects. The contractor’s employees
who work on specific projects may also have spe-
cific environmental responsibilities.

+ Implementation Of Project-Specific
Environmental Practices

An environmental compliance program should
reference standard materials that can be used to
develop project-specific environmental practices.
For example, under certain Government contracts,
a contractor must prepare a project-specific envi-
ronmental protection plan.” The plan typically (a)
contains a statement of environmental policy; (b)
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designates personnel responsible for compliance
assurance responsibilities; (c) identifies relevant
federal, state, and local environmental regulations
and applicable contract and permit requirements;
(d) identifies procedures for protecting landscape
features, air and water quality, soil, fish, and wild-
life, and historical, archaeological, and cultural
resources; (e) summarizes training programs; (f)
describes any environmental monitoring to be con-
ducted; (g) sets forth appropriate project-specific
work practices to manage materials and waste
propetly and avoid water and air pollution; and'
(h) identifies (and contains drawings designating)
site work, excavation, material storage, borrow,
and disposal locations. A detailed plan may not
be necessary for a smaller project. Rather, only a
document that describes procedures for erosion
and sediment control, dust suppression, and
proper disposal of construction and demolition
debris would be required. ‘

+ Environmental Awareness Training

Because any environmental program is only
as good as the people who implement it, the train-
ing of personnel is a crucial part of the program.
Training at the project management level can be
offered in conjunction with ethics, safety, or other
regularly scheduled corporate training. As a gen-
eral rule, training for project workers should take
place in conjunction with initial and periodic site
safety meetings. Of course, if a project requires
special training under an applicable occupational
health or environmental statute—e.g., hazardous
waste emergency response or asbestos abate-
ment—workers must receive appropriate train-
ing from certified instructors and such training
must be documented.

+ Internal Reporting System

The contractor should publicize the telephone
number of the general counsel’s office and/or
the environmental compliance officer to resolve
issues before they become problems and to al-
low employees to report any potential violations
of environmental requirements. The company
should set up a procedure whereby the envi-
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ronmental compliance officer’s initial investiga-
tion reports are provided to the general counsel
to maintain appropriate privileges.

+ Compliance By Subcontractors And
Joint Venture Partners
Even a company that has a solid environmen-
tal compliance program may face liability because
of the actions of its joint venture pariners or sub-
contractors. To avoid this situation, companies
may require subcontractors and appropriate sup-
pliers to certify that: (1) they have reviewed rel-
evant contract documents; (2) they will comply
with all applicable permits, licenses, statutes,
‘ordinances, rules, and regulations affecting their
work; and (3) they will provide verification that
necessary permits or licenses have been or will
be obtained. Moreover, the contractor should
obtain verification from a prospective joint ven-
ture partner that it has an environmental com-
pliance policy and training procedures in place
and will, as part of the joint venture, comply with
all applicable environmental laws, regulations,
and relevant contract and permit conditions. The
contractor may also want to obtain appropriate
indemnification agreements from subcontractors
and joint venture partners.

+ Inspections And Compliance
Review Procedures

Every environmental compliance program re-
quires some degree of compliance review. At the
project level, quality control representatives
should include environmental concerns in their
regular inspections of material storage areas,
waste collection areas, erosion and sediment con-
trols and the like. Management may also imple-
ment compliance reviews or audits to monitor
the company’s conformity with environmental
requirements on selected projects.

Overview Of Environmental Laws

And Regulations |
Most of the major federal environmental laws
set forth national standards that are administered

by the U.S. Environmental Protection Agency. The
EPA has delegated implementation of many of
these programs to the states. Moreover, states
may enact more stringent requirements and may
impose requirements in areas where no federal
regulation exists. A construction company, there-
fore, should initially determine which federal,

‘state, and/ or local regulations apply to any given

project. The remainder of this BrieriNG will pro-
vide a brief outline of specific federal regulations
and the types of state and local regulations that
may apply to construction projects. A discussion
of potential sanctions for violations of environ-
mental statutes is beyond the scope of this Con-
STRUCTION BRIEFING; however, such sanctions may
include civil penalties, criminal fines, and / or im-
prisonment of responsible individuals. Such stat-
utes also may allow citizens to bring private ac-
tions seeking injunctions ordering compliance
and damage awards.

+ Solid And Hazardous Waste
Any sizeable construction project generates

' large amounts of solid waste, including construc-

tion and demolition (C&D) debris. State and lo-
cal authorities generally regulate solid waste dis-
posal. Wastes that meet the definition of “haz-
ardous,” however, must be managed pursuant
to federal regulations. Businesses whose opera-
tions generate solid waste must determine if those
wastes are regulated as hazardous wastes and
handle them appropriately. State waste manage-
ment regulations typically define C&D waste
materials to include brick, concrete or other ma-
sonry, wood, wall coverings, plaster, drywall,
plumbing, fixtures, insulation, roofing shingles,
asphalt pavement, glass, and plastics.® State and
local regulations may limit disposal of these
wastes to certain landfills. Moreover, some state
regulations preclude solid waste landfills from
accepting plaster and other materials that are
likely to produce gases or leachate during de-
composition.” States may also specifically pro-
hibit landfill disposal of listed “special wastes,”
including asbestos-containing materials, electri-
cal equipment containing polychlorinated biphe-

J



nyls (PCBs), mercury-containing lamps or
switches, drums, containers and fuel tanks, and
certain items that may be recycled (used oil, lead-
acid batteries, and whole tires). These special
wastes must generally be recycled or disposed
of only at specially approved landfills.?

Construction companies should take advantage
of opportunities for salvaging materials that can
be reused or recycling wastes where practical.
Many states have active programs encouraging
the salvaging for reuse or recycling of construc-
tion materials, including clean wood, cardboard,
drywall, bricks, asphalt, concrete, and aluminum
and other scrap metals."! Moreover, organic ma-
terials such as trees and cleared vegetation may
be shredded as mulch or used for composting.
Other materials that can be recycled include used
oil, batteries, plastics, tires, and paper. Some types
- of waste can be disposed onsite. For example,
clean fill and masonry can typically be buried onsite
and, in some localities, vegetation and untreated

wood may be burned.? Most types of construc--

tion site wastes, however, must be disposed at
permitted facilities. The company should retain
documentation showing that the waste haulers
have necessary licenses and are disposing of
wastes at appropriate facilities.

- (1) Hazardous Waste Management. The federal
Resource Conservation and Recovery Act of
1976 (RCRA) governs the management of solid
waste, including hazardous waste.’®* The EPA
has issued regulations that establish a “cradle-
to-grave” regime governing hazardous waste
generation, transportation, storage, and dis-
posal.’* State regulations must also be consulted
because the EPA has authorized nearly all of
the states to administer their own hazardous
waste programs and RCRA allows states to is-
sue stricter requirements.’

As part of the contract process, a construction
company should determine if any hazardous
wastes or hazardous materials are present at the
project site (e.g., drums or tanks containing chemi-
cals, asbestos-containing materials, or contami-
nated soils or sediments). Contractors also must
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be vigilant about unanticipated hazardous mate-
rials or wastes that may be encountered onsite
during ongoing project operations. Some materi-
als, e.g., slightly contaminated sediments that do
notmeet “hazardous waste” criteria, may be man-
aged pursuant to contract specifications, but other
materials will require outside hazardous waste
remediation contractors and special handling and
disposal procedures. Assuming that the project
begins at a “clean” site, a company must deter--
mine if its construction activities will generate any
hazardous wastes and identify those wastes.

RCRA hazardous wastes include specifically
listed wastes that when tested exhibit a hazard-
ous waste characteristic (ignitability, corrosivity,
reactivity or toxicity).’* Construction site mate-
rials that may become hazardous wastes when
disposed include (a) spent solvents and clean-
ers, (b) stored materials, such as paint and pesti-
cides that have exceeded their shelf life and are
no longer usable products, (c) demolition/reno-
vation debris including asbestos-containing ma-
terials, lead paint, varnishes, adhesives, or creo-
sote, (d) PCB-containing equipment, (e) mercury
lamps and switches, (f) equipment-related
wastes, including used oil, antifreeze and batter-
ies, and (g) drums or other containers of aban-
doned chemicals from manufacturing sites.

The applicability of federal and state hazard-
ous waste management standards generally de-
pends on the amount of hazardous waste gener-
ated. Companies that generate hazardous wastes
typically must (1) obtain an EPA identification
number, (2) properly store wastes and accumu-
late them onsite for only a limited period,
(3) prepare manifests for waste transportation,
(4) ensure proper packaging and labeling, (5) en-
act waste minimization programs, and (6) observe
record keeping and reporting requirements."”
Federal RCRA regulations exempt generators of
smaller quantities of wastes from some of these
requirements, but state regulations may incor-
porate different levels of exemptions.

Under the federal regulations, a condiﬁonélly
exempt small quantity generator (CESQG) that
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generates less than 220 pounds (about 28 gal-
lons) of waste per month at a site must identify
the hazardous waste generated, store no more
than 2,200 pounds on site at any one time, and
dispose of the waste at an appropriate facility. A
small quantity generator (SQG) that generates
between 220 pounds and 2,200 pounds of haz-
ardous waste per month must obtain an EPA
identification number, properly store waste on
site for a limited time, and arrange for the waste
to be disposed of with a manifest at a permitted
hazardous waste treatment, storage, disposal, or
recycling facility. Such wastes must be stored in
properly marked, secured, and closed contain-
ers in appropriate areas with adequate spill con-
trol /containment measures present.

In general, hazardous wastes must be prop-
erly handled to avoid leaks or spills and should
be transported by licensed haulers and disposed
at a licensed hazardous waste recycling or dis-
posal facility. Records, including waste disposal
contracts and, for appropriate wastes, manifests
and certificates of disposal, should be maintained.

' (2) Used Oil. Used oil, e.g. crankcase and pis-
ton-engine oils used in automobiles or heavy
equipment, that is mixed with solvents and
chemicals may be classified as hazardous waste.
Used oil that is not contaminated, however, may
be managed under special standards.® Pursu-
ant to these standards, used oil should be stored
in secure labeled containers, not mixed with haz-
ardous waste, handled to prevent leaks and spills,
properly disposed of at approved collection cen-
ters, and disposal records should be maintained.
States may impose additional used oil regula-
tory requirements."

(3) Universal Wastes. The EPA also has issued
regulations providing for less burdensome spe-
cial management procedures for specifically listed
“universal wastes,” including some materials that
may be present at demolition sites.”® These
wastes include rechargeable batteries, mercury-
containing thermostats, and certain electriclamps
containing mercury, lead, or cadmium, includ-
* ing fluorescent, high intensity discharge, neon,

mercury vapor, high pressure sodium, and metal
halide lamps.? Generators of less than 220
pounds of universal wastes per month are ex-
empt from the regulations.

(4) Comprehensive Environmental Response, Com-
pensation and Liability Act of 1980 (CERCLA).%
CERCLA, commonly known as “Superfund,”
gives the Federal Government authority to re-
spond to releases of hazardous substances that
may endanger public health, welfare, or the en-

- vironment. The EPA, states, or private parties

typically use CERCLA to compel or fund the
clean-up of past releases of hazardous substances
that have contaminated soil or groundwater.”
Private parties who clean up sites may bring con-
tribution actions to recover some of their costs
against other potentially responsible parties.* A
party conducting a clean-up must adhere to the
procedures established in the National Contin-
gency Plan.?> States may impose more stringent
clean up requirements and/ or sponsor additional
site remediation programs.

Poteﬁtially responsible parties (PRPs) who |

may be liable under CERCLA include present
owners or operators of facilities at which haz-
ardous substances have been released, prior
owners or operators if they owned the facility
at the time of disposal, parties who generated
hazardous substances and arranged for their
treatment or disposal, and parties who trans-
ported the hazardous substances.” Contractors
may be held liable under CERCLA for the clean-

‘up of hazardous substances generated at con-

struction sites and improperly disposed at other
sites. Contractors should, therefore, do business
only with reputable waste haulers who provide
documentation that hazardous waste has been
disposed at licensed facilities.

Moreovet, construction contractors who have
moved contaminated soil around a site as part of
excavation, grading, or fill operations have been
held liable under CERCLA.? Contractors should
request site owners to identify contaminated ar-
eas and even do their own sampling if they sus-
pect that they may encounter contaminated ma-



.terials. It should be noted, however, that

remediation contractors who are carrying outre-
sponse actions under CERCLA (under contract
with EPA or a PRP who has settled with EPA)
are not liable for damages resulting from releases
of hazardous substances, unless the release is
caused by the contractor’s negligence, gross neg-
ligence, or intentional conduct.® Finally, contrac-
tors who sell fill from a site or obtain fill from
other sites should take reasonable steps to make
sure that the material is not contaminated.?

CERCLA hazardous substance release report-
ing regulations® require responsible persons to
notify the National Response Center of any re-
lease (spill, leak, dump, emission) into the envi-
ronment of a hazardous substance in an amount
that exceeds its reportable quantity.® State regu-
lations typically require that the same notice be

given to the appropriate state agency.
~ (5) Emergency Planning and Community Right-

to-Know Act (EPCRA). EPCRA® requires cer-

tain facilities to prepare emergency response
plans, notify the EPA of accidental releases, and
report chemical inventories and routine toxic
chemical releases. Facilities are subject to these
requirements if certain hazardous chemicals are
present in excess of threshold quantities. These
requirements typically do not apply to construc-
tion sites, but may apply, for example, to a con-
struction yard.

(6) Petroleum and Chemical Storage Tanks. States
generally implement the comprehensive federal
regulations governing underground storage tanks
for petroleum and other substances.® These regu-
lations require notification of existence of tanks
and their decommissioning, compliance with de-
sign standards for new tanks, notification of spills
and leaks, and corrective action if there have been
releases. Above-ground tanks may also be sub-
ject to federal Clean Water Act and state require-
ments, including spill prevention and containment
standards.* Contractors must observe the appli-
cable regulatory requirements if an old storage
tank is to be removed or a new tank is to be in-
stalled as part of a construction project.
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(7) Waste Minimization/Pollution Prevention/Re-
cycling. Pursuant to the Pollution Prevention Act
of 1990,% the EPA encourages waste minimiza-
tion and material reuse and recycling. As noted
above, many states have active programs encour-
aging the salvaging for reuse or recycling of con-
struction materials. The different types of waste
streams, e.g., hazardous, special, and C&D,
should be stockpiled separately to reduce dis-
posal costs and facilitate reuse or recycling of
appropriate materials. Pursuant to the Compre-
hensive Procurement Guideline, Federal Govern-
ment agencies are required to increase their pur-
chases of products containing recovered (e.g.,
recycled) materials.®

¢+ Hazardous Materials And
Occupational Safety And
Health Regulations
- U.S. Occupational Safety and Health Admin-
istration (OSHA) regulations and analogous state
Department of Labor regulations” govern a wide
variety of construction workplace issues. Certain
standards, particularly the Hazard Communica-
tion,*® Asbestos,® and Lead® standards address
hazardous materials and interact with environ-
mental requirements.*

(1) Hazard Communication Standard. This stan-
dard requires employers to provide employees
with information concerning hazardous materi-
als that are used or stored in the workplace. The
employer must have (a) a written hazard com-
munication program, (b) an inventory list of haz-
ardous chemicals known to be present, (c) a com-
plete file of Material Safety Data Sheets (MSDS)
for those chemicals, (d) proper labeling and haz- -
ard warnings for drums and containers, (e) proper
chemical storage facilities, (f) an information and
training program for employees who may be ex-
posed to hazardous chemicals, and (g) a method
for informing other companies and their employ-
ees of chemicals present at the company’s
worksite.

(2) Asbestos Construction Standard. This stan- .

dard applies to activities, particularly building
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renovation or demolition projects, that may af-
fect asbestos-containing materials. Such materi-
als include pipe and boiler insulation and sprayed
or troweled on acoustical plaster or fireproof-
ing. The employer must make sure that employ-
ees avoid exposures to asbestos fibers exceed-
ing the permissible exposure limits and take cer-
tain precautions, e.g., wearing protective cloth-
ing and using respirators if high levels of asbes-
tos will be released. The standard also includes
training, warning, and record keeping require-
_ments. States typically have additional asbestos

requirements.? As discussed below, EPA haz-

ardous air pollution emission regulations also
govern asbestos work.

(3) Lead Construction Standard. This standard
governs construction worker exposure to lead,
including in paint and painted debris, lead pipes,
and copper pipes with lead solder. Lead expo-
sure may arise from manual demolition, sand-
ing, scraping, general clean-up, power tool clean-
ing, and spray-painting. The standard requires a
hazard determination (including exposure assess-
ment) and, as appropriate, engineering controls
(such as isolation, enclosure or exhaust ventila-

tion) work practices, air monitoring, personal
- protective equipment, and warning signs.

+ Water Pollution

Federal, state, and local governments all have
enacted regulatory requirements to protect wet-
lands, streams, rivers, lakes, oceans, and other
waters. Construction activities can affect water

quality and supply. For example, grading and -

other land disturbances may contribute to ero-
sion and cause sedimentation of water, dredg-
ing and filling of surface waters can affect water

quality, and materials used at a construction site, |,

including oils, can infiltrate into groundwater or
run off the site to surface waters. Although site
owners are typically responsible for obtaining
necessary permits, construction contractors need
to be aware of regulatory requirements concern-
ing discharges of pollutants to waters, storm
water/sediment control, and dredging and fill-
ing of wetlands.

(1) Clean Water Act. The Federal Water Pollu-
tion Control Act, commonly known as the Clean
Water Act, regulates both the direct and indirect
(non-point) discharges of pollutants into navi-
gable waters of the U.S. The Clean Water Act
prohibits the discharge, without a permit, of pol-

lutants into “navigable waters,” a term that is -

very broadly defined.*

(2) Point Source Discharges. The Clean Water Act
prohibits discharges from “point sources,” such
as pipes and ditches, without a permit.*® Section
402 of the Act requires parties directly discharg-
ing pollutants from such point sources to obtain
a permit under the National Pollutant Discharge
Elimination System (NPDES) Program.* Con-
struction activities potentially subject to NPDES
requirements include the discharge of effluent
from concrete batch manufacturing and dewa-
tering for foundation construction. Companies
responsible for such discharges must obtain per-
mits from the EPA or state agencies operating
approved programs. The permits may set forth
limits for pollutants present in the wastewater.*

Even if an individual NPDES permit is not
required for a specific construction site, a con-
tractor should exercise care to avoid the dis-
charge of wastewaters generated during activi-
ties such as vehicle and equipment washing and
rinsing, acid washing of concrete and masonry,
painting, and fueling. Activities that generate a
significant amount of wastewater should be con-
ducted in vegetated or grassy locations that are
not subject to surface water runoff and are a
reasonable distance (e.g., more than 50 feet)
away from a storm drain or open ditch. Waste-
waters may be discharged through a drain to a
sanitary sewer (in compliance with any pre-treat-
ment requirements) or a closed loop water re-
cycling system may be used.

-(3) Sanitary Sewer Discharges. Wastewaters
may be discharged to sanitary sewers con-
nected to publicly-owned treatment works. Lo-
cal authorities should be contacted prior to dis-
charge to ensure compliance with federal, state,
or local pretreatment standards concerning pH,



solids, oil/grease, and specific chemicals con-
tained in wastewaters.* '

(4) Storm Water Control. Construction site grad-
ing can remove grasses and other ground cover
and erode underlying sediment, which rain can
then wash into nearby streams. Construction
waste can also reach streams and lakes and en-
danger fish and other aquatic life. Runoff of fer-
tilizers and phosphorous, nitrogen, and other
nutrients can also affect water quality. In gen-
eral, contractors should limit chemical spills at
construction sites by using care and spill con-
tainment procedures. Care should be taken to:
(1) properly store, use, handle, and dispose of
pesticides and petroleum products; (2) use proper
management practices for application of fertiliz-
ers and lime to the soil; and (3) locate fuel and
vehicle maintenance areas a reasonable distance
from waterways. '

State law and local ordinances typically dic-
tate standards governing storm water runoff and

sediment and erosion control at construction sites.

Local planning/permit assistance authorities,
such as the county engineer, should be consulted
regarding permits, fees, plan submissions, and
other requirements.

The NPDES permit program imposes federal
regulatory oversight over storm water runoff as-
sociated with construction sites. Under these
regulations, construction projects on sites over
five acres (or part of a common plan of develop-
ment that exceeds five acres) in which storm
water from the construction activity can reach
surface waters, should obtain a general permit
from the EPA regional office. The general permit
requires the site operator (which may include the
site owner and /or a contractor) to create a Storm
Water Pollution Prevention Plan and implement

temporary erosion and sediment control mea-

sures (best management practices) to control run-
off during construction. Such controls include sta-
bilization practices (e.g., seeding, mulching, veg-
etative buffer strips, and geotextile covering),
structural controls (e.g., silt fences, drainage
swales, soil retaining basins, and sediment traps)
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and other controls (including prohibition of dis-
charge of solid waste, including building materi-
als, into wetlands and other waters). The plan
may also provide for site maintenance, inspec-
tion, and final stabilization.

Under Phase II of the federal storm water pro-
gram, permits will be required for “small con-
struction activities,” i.e., those disturbing between
one and five acres of land (or are part of a com-
mon plan that will disturb at least one acre).®
The EPA is phasing in the general permit and
other requirements. Some states, however, cur-
rently regulate construction sites smaller than five
acres (and even smaller than one acre in environ-
mentally sensitive areas) and may require storm
water control measures and written erosion and
sediment control plans.™

The EPA s currently developing “effluent guide-
lines” for the construction industry and plans to
issue a proposed rule in March 2002. The EPA
anticipates that the guidelines will be national tech-
nology-based standards that will be incorporated
into NDPES permits. The guidelines will set forth
minimum requirements for erosion and sediment
control and storm water runoff best management
practices for construction sites and enact minimum
federal standards for projects that are now prima-
rily subject to state and local control.

If all storm water from a site is to be dis-
charged to the ground (e.g., infiltration basins),
a storm water permit may not be required. Rea-
sonable measures should be taken, however, to
avoid degradation of ground water quality.
Moreover, underground injection well regula-
tions may apply. Pursuant to the Safe Drinking
Water Act, the EPA regulates underground in-
jection wells, including “Class V” wells such as
dry wells, seepage pits, catch basins, french
drains, and retention ponds.5? These wells may
be used for site dewatering to keep foundation
excavation pits dry or for storm water drainage
and disposal. Notice must be provided to the
appropriate agency, but most Class V wells are
authorized by rule and do not require individual
permits, assuming that they do not endanger
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underground sources of drinking water. If such
wells are used for storm water disposal, ap-
propriate steps should be taken to prevent sedi-
ments, oils, or other contaminants from being
disposed in the well.

(5) Dredge And Fill Permits. The Clean Water
Act prohibits the discharge of dredged or fill
material into U.S. waters (including wetlands).®
The Rivers and Harbors Act also prohibits ob-
struction, excavation, and filling of navigable
waters without federal authorization. Dredge
and fill permits are issued by the U.S. Army
Corps of Engineers. The EPA also participates
in the process by developing criteria for permit
evaluations, commenting on individual appli-
cations, and overseeing state implementation.
The EPA retains the authority to veto the Corps’
permit decisions. The presence of a regulated
wetland may not be obvious because wetlands
need not have water present at the surface all
year round. Instead, as delineated by Corps/
EPA guidance, wetlands consist of areas that
contain wetland vegetation, hydric soils, and
wetland hydrogeology. The site owner or de-
veloper usually obtains a permit, but their fail-
ure to do so may not protect a contractor if con-
struction-related discharges occur.®

Significant projects that impact wetlands or
other waters require individual permits that may
entail creation of new wetlands to compensate
for destroyed wetlands. The Corps, however,
grants general permits for discharges that will
have minimal adverse effects, including permits
for minor discharges/dredging, single-family
‘housing, and temporary structures for site de-
watering and access during construction (e.g.,
cofferdams). A recent court ruling held that de-
velopers could not fill wetlands, but could cut
ditches and thus drain non-tidal wetlands with-
out permits or oversight from the Corps.* In
response to that ruling, some states have enacted
legislation requiring state permits for draining
of wetlands” and the Corps/EPA have proposed
regulations that purport to restrict certain types
of draining and ditching.®®
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(6) Spill Notification. Clean Water Act regulations
require notification to the National Response Cen-
ter of any discharge of possibly harmful quantities

of oil or hazardous substances into navigable wa-

ters of the U.S.* State law may also require notice
of discharges to state waters of certain amounts of
oil or of other substances without a permit. Under
Clean Water Act regulations, certain facilities that
store, transport, or dispense petroleum products
are required to prepare a Spill Prevention, Control
and Countermeasures (SPCC) Plan.® The regula-
tions do not apply to facilities (1) with less than
42,000 gallons of underground storage and 1,320
gallons of above ground storage (with no container
larger than 660 gallons), or (2) from which a spill is
unlikely to reach U.S. waters.®"

(7) Coastal Zone Management Act. The Coastal
Zone Management Act® and regulations admin-
istered by the EPA and the National Oceanic and
Atmospheric Administration® prohibit the EPA

from issuing a permit for an activity affecting land

or water use in the 29 states and territories com-
prising the coastal zone until the applicant certi-
fies that the proposed activity complies with the
state’s Coastal Zone Management Program and
the state concurs (or the Secretary of Commerce
overrides the state objection). Covered states

‘must develop Coastal Non-Point Pollution Con-

trol Programs that set forth mandatory require-
ments for non-point source pollution control that
are not subject to NPDES permit requirements.
Such “management measures” may include (a)
construction erosion/sediment controls that re-
quire the development of an approved sediment
and erosion control plan prior to land disturbance,
and (b) construction site chemical controls that
limit the application, generation, and migration
of chemicals (including petroleum and pesticides)
and nutrients and provide proper storage and
disposal to prevent significant chemical and nu-
trient runoff to surface water. Construction
projects in covered states will have to comply
with these state-administered programs.

(8) TMDL Program. In July 2000, the EPA is-
sued rules beginning to phase in the Clean Water



Act “Total Maximum Daily Load” program.®
Under this program, states will be required to
identify polluted water bodies (under section
303(d) of the Clean Water Act) and adopt plans
for improving water quality. These plans may
involve management measures, including in-
creased erosion and sediment controls at con-
struction sites.

(9) State Requirements. In addition to implemen-

tation of Clean Water Act standards, states may
have water quality protection requirements, in-
cluding, for example, the following:

(1) State regulations may govern activities or
require a permit for activities that will impact
groundwater. ,

(2) Property owners are generally required to
obtain state permits for the withdrawal of water
from surface or groundwater sources.

(3) Construction projects that involve sub-
surface sanitary sewerage systems (such as

septic tanks and drain fields) or drainage and -

sewer lines that hook up to municipal sewage
must observe state and local health and envi-
ronmental regulations and usually require ap-
propriate permits.

(4) Construction projects in flood plains must
meet requirements of local flood damage reduc-
tion ordinances as part of the general building
permit process.

+ Air Pollution
Construction and demolition activities that may
harm air quality by increasing the ambient con-

centrations of regulated pollutants may be sub- -

ject to federal, state, and/or local requirements.
Most federal Clean Air Act requirements® apply
to stationary facilities and motor vehicles, but a
few federal as well as state and local requirements
are generally relevant to construction activity.

(1) Asbestos. The primary hazardous air pol-
lutant of potential concern at construction sites
is asbestos. Projecfs involving the demolition,
renovation, repair, construction, or maintenance
of buildings may disturb asbestos-containing ma-

1
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terials (ACMs). ACMs include pipe, duct, and
boiler insulation, ceiling tiles, and sprayed-on fire-
proofing or insulation. Facilities to be renovated
or demolished should be inspected for the pres-
ence of ACMs. Handling, disturbing, removing,
and disposing of ACMs is governed by the EPA’s
National Emissions Standards for Hazardous Air
Pollutants, (NESHAPs)® and analogous state
regulations.” The asbestos NESHAP sets forth
methods for assessing and removing ACMs prior
to disturbance. For most ACMs, abatement may
be performed only by trained and licensed con-.
tractors who provide appropriate notice to regu-
latory agencies, follow required work practices
(containment, air monitoring, respirators and
protective clothing), properly dispose of asbes-

-tos-containing waste, and keep appropriate

records. The EPA and the U.S. Department of Jus-
tice have in recent years brought criminal charges
resulting in fines and jail time for asbestos-re-
lated Clean Air Act violations, including the use
of untrained workers, improper removal proce-
dures, and unauthorized dumping of debris.

Under federal regulations, certain ACMs that

_ are in good condition and non-friable (cannot be

crushed by hand pressure), typically including
floor tile and asphaltic roofing products, may be
left in place during demolition or removed dur-
ing renovation using less burdensome procedures.

(2) Dust and Fugitive Emission Control. Construc-
tion activities that generate dust and other par-
ticulate matter may be subject to state or local
regulations requiring contractors to take reason-
able dust control precautions.®® Measures may
include avoiding disturbance of ground cover for
as long as possible, using slope stabilizers and
planting grass, installing wind fences, using wa-
ter or other approved liquids (not used oil) to
prevent dust generation, installing gravel pads
at access points (to avoid dirt track-out), paving
roads, covering piles and disturbed soils with
tarpaulins, and covering haul trucks. State or lo-
cal regulations may require site owners or gen-
eral contractors to file a dust control plan and
obtain an earth moving equipment permit if a
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minimum area is to be disturbed. Adoption of
new federal Clean Air Standards governing par-
ticulate matter could encourage states /localities
to adopt more stringent dust control measures.”

(3) Other State/Local Requirements. Construction
projects may sometimes involve the open burn-
ing of land clearing debris or construction and
demolition waste. State or local regulations may
prohibit open burning entirely or limit it to natu-
ral vegetation. In areas where burning is allowed,
state or local environmental, air, or fire profec-
tion authorities may issue permits. State and lo-
cal regulations may also, for example, contain
requirements concerning emissions during spray
painting of buildings, certification of operators
of boilers paving roads and parking lots, and
vehicle emissions inspection and maintenance.”

+ Other Potentially-Relevant
Environmental Regulations

Numerous other federal, state, and local en-
vironmental requirements may impact construc-
tion projects.

(1) National Environmental Policy Act (NEPA).
NEPA” requires federal agencies to prepare a de-
tailed environmental impact statement (EIS) “for
major Federal actions significantly affecting the
quality of the human environment.”” The agency
will prepare an environmental assessment to de-
termine if an EIS is justified and, if not, will pre-
pare a “finding of no significant impact” (FONSI)
and allow the project to proceed. Certain federally
funded construction projects will be subject to
NEPA requirements and, moreover, NEPA require-
ments may apply to private party actions where
issiance of permits or other federal activity consti-
tutes “substantial federal actions.” Some states have
also adopted statutes that apply a NEPA-like en-
vironmental review of certain projects within those
states. Moreover, Section 106 of the National His-
toric Preservation Act of 1966 and its implement-
ing regulations™ require federal agencies to con-
sider the impact of their actions on historic proper-
ties. The review is coordinated with the NEPA re-
view. As with NEPA, federal actions may include

construction projects funded by the Federal Gov-
ernment and projects requiring permits or other ap-
provals from federal agencies. States or local gov-
ernments may also have statutes or ordinances that

require approval from a historic review board prior -

to commencing construction activities within des-
ignated historic areas.

(2) Endangered Species Act (ESA). Several sec-
tions of the ESA”™ may apply to construction
projects. ESA Section 9 prohibits the “taking”
(including the harming or killing) of an endan-
gered species. Under U.S. Fish and Wildlife Ser-
vice (FWS)/National Marine Fisheries Service
regulations implementing ESA Section 10, a pri-
vate property owner may obtain an “incidental
take” permit if an activity will result in the inci-
dental taking of a listed animal species.” The
property owner must submit a Habitat Conser-
vation Plan that specifies the likely impact on

an affected species and the steps that will be

taken to minimize and mitigate such impacts.
Moreover, ESA Section 7 requires federal agen-
cies to ensure that their actions, including con-

" struction projects, will not jeopardize listed en-

- dangered or threatened species by, for example,
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destroying or adversely modifying the species’
critical habitats. Section 7 is not limited to
projects where the Government is the owner,
but may apply to private party actions where
issuance of permits or other federal activity con-
stitutes substantial federal actions. Such actions
have included issuance of a dredge and fill per-
mit under the Clean Water Act for construction
of a dam, expansion of a ski resort, and
federally-financed state highway projects.

(3) Toxic Substances Control Act (TSCA). TSCA”
governs the testing, manufacture, processing and
distribution of certain toxic chemicals. Contractors
handling transformers, capacitors, and other elec-
tric equipment containing polychlorinated biphe-
nyls (PCBs) should be aware of EPA regulations
concerning marking, storage, disposal, releases,
and spill clean-up from such equipment.”

The EPA recently issued a proposed rule, pur-
suant to TSCA, that would allow disposal of



lead-based paint (LBP) debris in C&D landfills.”
Currently, such debris may have to be tested
under the hazardous waste toxicity characteris-
tic leaching procedure and handled as hazard-
ous waste if the debris exceeds the lead leach-
ing limits. Lead-based paint chips and dust, sol-
vents, and contaminated wash water are not
classified as LBP debris and may be subject to
RCRA requirements. Moreover, pursuant to
TSCA Sections 402 and 404, the EPA has is-
sued standards for training and certification of
workers who engage in LBP activities. TSCA
Section 405% also encourages state programs
for training, risk assessment, inspection, and
abatement of lead paint, primarily in residen-
tial housing. States may have regulations that
impact demolition/renovation activities involv-
ing structures with lead paint.

(4) Pesticides. The Federal Insecticide, Fungicide,
and Rodenticide Act# deals with the sale, distri-
bution, labeling, and use of pesticides. State and

local regulations concern, for example, certifica- -

tions for applicators of restricted use pesticides,
~ limitations of use of certain pesticides, applica-
tion procedures, and disposal requirements for
unused pesticides or pesticide containers and
other wastes.

(5) Hazardous Materials Transportation Act. The
Actand its Department of Transportation imple-
menting regulations® set forth federal standards
for transportation of hazardous materials, includ-
ing hazardous wastes.
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(6) Environmentally Sensitive Areas. States may
have special requirements governing land use
and construction activities in environmentally
sensitive areas. For example, the Maryland
Chesapeake Bay Protection Act and its Critical
Area program® limits construction activities
within a certain distance of the shore. The Vir-
ginia Chesapeake Bay Preservation Act® re-
quires local governments in the tidewater area
to enact development limits and storm water
management programs. -

(7) Noise. State regulations may outline provi-
sions and standards for sound level measure-
ments and maximum noise levels from equip-

- ment, motor vehicle, or site activities. Some of

the regulations apply to construction activities
and may specify the time, duration (work hours),
and location of maximum permissible levels.
Local governments may have additional noise
control ordinances and can, for example, use cur-
fews to regulate construction noise.

Conclusion

Construction companies must incorporate en-
vironmental compliance procedures into their
project, contract, planning, and implementation
processes by establishing an environmental com-
pliance program. Such a program will identify
and set up a process for complying with the
myriad potential federal, state, and local envi-
ronmental requirements that may govern con-
struction projects.

Guidelines

These Guidelines discuss general environmen-
tal concerns for contractors. They are not, how-
ever, a substitute for professional representation
in any specific situation.

1. A construction company may avoid envi-
ronmental liabilities by implementing an environ-
mental compliance program with a comprehensive
policy, clear guidelines, and appropriate training.

2. Construction companies should con-
sider environmental issues at the contract for--
mation stage and assign clearly the responsi-
bility for obtaining permits and handling haz-
ardous materials. In addition, contractors should
require the owner to disclose the presence of
hazardous substances and obtain an appropri-
ate indemnification provision in the contract.
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3.  Training is a crucial part of any environ-
mental program. Company officers should re-
ceive specific environmental training and project
workers should be given environmental rules
when they begin a project and be kept up to date
at regular project safety meetings.

4. Contractors may be held liable under
CERCLA for the dean-up of hazardous substances.
Therefore, contractors should not disturb onsite
hazardous substances and deal only with reputable
waste haulers who can document that off-site
wastes have been disposed at licensed facilities.

5. Project developers are generally respon-
sible for obtaining wetlands and wastewater dis-

charge permits, but contractors are obligated to com-
ply with the terms of those permits and may in-
cur liability for improper discharges.

6. Air pollution control requirements for
construction sites may be limited to machin-
ery emissions, dust controls, and open burn-
ing prohibitions, but in demolition projects,
caré should be taken not to disturb asbestos-
containing materials without proper permits
and procedures.

7. From the initial point of contract bidding,
construction companies should exercise care to
identify, and ensure compliance with, environ-
mental requirements.
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See, e.g., New York Industrial Code Rule 56 (code requirements
include contractor licensing, certification of all persons working
on asbestos projects, filing of notifications for large asbestos
projects, and pre-demolition surveys to identify asbestos-con-
taining materials that may be present); Virginia asbestos program,
Va. Code §§ 40.1-61.20 to 40.1-51.41 (state asbestos notifica-
tion, licensing, and inspection requirements).

33 USC §§ 1251-1387.

33 USC.§ 1311(a).

33 USC § 1311.

33 USC § 1342.

See 40 CFR Parts 122-124.

See 40 CFR Parts 403-471.

40 CFR Paris 122-124, 131.

See 64 Fed. Reg. 68722 (Dec. 8, 1999) (final rule).

See, e.g., Virginia Chesapeake Bay Preservation. Act Regula-
tions, 9 VA ADC § 10-20-120 (construction activities disturbing
more than 2,500 square feet in designated preservation areas
must comply with local erosion and sediment control ordinances);
25 PA ADC § 102.4 (construction activities disturbing less than
5,000 square feet must implement and maintain erosion and sedi-
ment control best management practices; activities disturbing over
5,000 square feet require a written erosion and sediment controt
plan); Wis. Stat. § 281.33 (allows municipalities to enact local
construction site erosion control and stormwater management
plans which may apply to sites less than five acres) and Wis. Stat.
§ 101.62 (requiring localities to adopt a Uniform Dwelling Code
that contains provisions to control erosion during construction of
one and two family dwellings); Alabama Department of Environ-
mental Management Admin. Code R. 335-6-6 (Alabama’s gen-
eral permit for erosion control applies to discharges from all con-
struction sites regardiess of the size of the project, although in
practice permits are required only for construction sites that meet
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52.
53. ‘
54,
55.

56.

57.

58.
59,
60.
61.
62.
63.
64.
65.
66.
67.

68.

69.

70.

7.
72.

the federal threshold, unless the discharges from smaller sites
adversely affect state water quality).

42 USC §§ 300f through 300j-26.
Clean Water Act § 404, 33 USC § 1344,
33 USC § 403.

33 U.S. § 1344, seé, e.g, U.S. v. Holland, 874 F.2d 1470 (8th Cir.
1989) (upholding criminal conviction of contractor. for engaging in
dredging and filling activities without necessary permits).

National Mining Assoc. v. US. Arrﬁy Corps of Engineers, 145 F.3d
1399 (D.C. Cir. 1998).

See, e.g., Va. Code § 62.1-44.5 (requiring a permit for excavating,

filling, flooding or otherwise significantly altering or degrading
existing wetlands).

See 65 Fed. Reg. 50107 (Aug. 16, 2000) (proposed rule).

See Clean Water Act § 311; 40 CFR § 110.6.

40 CFR § 112,

40 CFR § 112.1(d)}(2).

16 USC §§ 1451-1464; see particularly § 307(c), 16 USC § 1456(c).
15 CFR Part 930.

65 Fed. Reg. 43586 (July 13, 2000).

42 USC §§ 7401-7642.

40 CFR Part 61, subpart M.

See, e.g., District of Columbia Asbestos Licensing and Control
regulations, D.C. Code § 6-991 (requirements regarding licens-
ing for asbestos removal activities, notice to state agencies, pen-
alties for violations, and limitations on disposal); Maryland asbes-
tos removal regulations, Md. Reg. Code tit. 26, § 21 (similar provi-
sions).

See, e.g., Pennsylvania Administrative Code, 25 PA ADC §§ 123.1,
123.2 (allowing generation of fugitive dust during construction
projects, but requiring reasonable actions to control the dust, in-
cluding use of water or chemicals during demolition, application
of oil, water or other chemicals on dirt roads, or paving of road-
ways); Sacramento (California) Air Quality Management District
SACAQMD Rule 403 (requiring persons to take reasonable pre-
cautions to prevent emissions of fugitive dust beyond the property
line, including use of water or chemicals to control dust during
demoiition and application of asphalt, oil, water or other suitable
chemicals {o roadways and other surfaces); Rhode Island Air Pol-
lution Control Regulation No. 5 “Fugitive Dust’ (persons at con-
struction sites shall take “adequate precautions to prevent par-
ticulate matter from becoming airborne”).

EPA Clean Air Act particulate standards were successfully chal-
lenged by industry, American Trucking Association v. Environmen-
tal Protection Agency, 195 F.3d 4 (D.C. Cir. 1999), cert. granted,
120 S. Ct. 2003 (2000) and the U.S. Supreme Court is expected to
resolve the matter in 2001. )

See, e.g., Pennsylvania Administrative Code, 34 PA ADC § 35.131
{recommendations for health protection of workers engaged in spray
painting operations); MD ADC § 11.14.08 (Maryland motor vehicle
emissions inspection requirements); 310 MA ADC § 60.02 (Mas-
sachusetts regulations regarding vehicle emissions inspections).

42 USC §§ 4321-4370(e).
42 USC § 4332(C)(2).

J



74.
75.
76.

78.
79.
80.
81.
82,
83.

16 USC § 470; 36 CFR Part 800.

16 USC §§ 1531-1544.

50 CFR Part 222.

15 USC §§ 2601-2692.

40 CFR Part‘761. ]

63 Fed. Reg. 70190 (Dec. 18, 1998).
15 USC §§ 2682, 2684.

15 USC § 2685.

7 USC §§ 136-136y.

49 USC §§ 1801-1819; 49 CFR Parts 171-178.
Md. Nat. Res. §§ 8-1801 et seq.

Va. Code Ann. §§ 10.1-2100 to 2016; see also 9 VA ADC §§ 10-
20-10 to 10-20-280.
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