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Background

This is a products liability mass tort litigation involving over 150 plaintiffs and

Defendant Novartis Pharmaceuticals Corporation (“NPC” or “Defendant”). Two bellwether

plaintitfs — Walter Bagley (“Bagley™), of Maine, and Beverly Meng (“Meng”), of Mississippi

(eollectively, “Plaintiffs™) — allege that they developed osteonecrosis of the jaw (“ONJ”) after



taking the drug Zometa®, manutactured by Defendant. Plaintiffs seek compensatory and
punitive damages against Defendant.
Defcndant filed motions regarding choice-of-law on the issue of punitive damages in

Baglev and Meng. In Defendant’s motions, Defendant asks the court to apply the punitive

damages law of New Jersey, rather than the punitive damages laws of Maine and Mississippi.'
According to Defendant, because punitive damages are designed to deter and punish improper
conduct, this court should apply New Jcrsey law, as any alleged wrongful conduct would have
occurred in New Jersey, where Defendant has its principal place of business.

Plaintiffs oppose Defendant’s motions, asserting that the law of each plaintiff”s respective
state of residence should apply. Plaintiffs argue that their respective states have a tar greater
interest in applying their own punitive damages laws than New Jersey has in applying its law.

The relevant facts to these motions are as follows. Meng was a resident of Mississippi
when she received Defendant’s medication; was treated, diagnosed with cancer, and prescribed
the medication by Mississippi doetors; was infused with the product in Mississippi; and
Defendant sent the drugs, pharmaceutical literature, and salespersons to Mississippi. The samc is
true for Bagley as to Maine. Defendant is incorporated in Delaware and its principal place of
business is in New Jersey. Defendant markets, distributes, and sells Zometa® throughout the
United States, including in Maine, Mississippi, and New Jersey.

Defendant contends that Plaintiffs’ allegations assert wrongdoings related to the
marketing, distributing, and selling of Zomcta® at Defendant’s corporate level. According to

Defendant, the alleped tortious eonduct occurred at its eorporate headquarters in New Jersey, not

' Although the parties stipulated that each plaintiff’s case would be governed by the substantive laws of the
state in which each plaintiff Jived at the time of his or her respective medical and dental treatments (e.g., Bagley
would be governed by Maine substantive law and Meng governed by Mississippi law), they disagreed over whether
to apply New Jersey’s punitive damages law or that of anather state.
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in Mississippi or Maine. Further, Defendant claims that its “interactions with the United States
Food and Drug Administration ("FDA”), and the medical and dental eommunity with respeet to
Zometa®, originate from New Jersey.” (Def, Br. at 2).

Plaintiffs, to the contrary, argue that “such dccisions were made in Switzerland, where
the ultimate decision makers tor Novartis reside.” (PL. Meng Br. at 2).2 Plaintiffs further assert
that the punitive actions of NPC as to Meng included “not informing the dental community in
Mississippt and sending false information to oncologists[, which] . . . werc directed to
Mississippi.” Ibid. Plaintiffs allege the same with regard to Bagley and Detfendant’s conduct in
Maine. Accordingly, by way of the pending motions, this court must determine whether to apply

the law of New Jersey or the laws of Maine and Mississippi on the issuc of punitive damages.

Analysis

When a lawsuit is filed in New Jersey, this state’s choice-of-law rules apply. Erny v,

Estatc of Merola, 171 N.J. 86, 94 (2002). It should be noted at the outset that, when determining

which laws to apply to a case, “the law of one jurisdiction may apply to onc issue in a mattcr and

the law of a second jurisdiction to another.” Grossman v. Club Med Sales, Inc., 273 N.J. Super.

42, 51 (App. Div. 1964). In this case, “the law governing the right to [punitive] damages need
not neccssarily be the samc as the Jaw governing the measure of compensatory damages. . . .7
because one state may have “the dominant intercst with respect to the issue of compensatory

damages and another statc hafve] the dominant intercst with respect to the issue of [punitive]

damages.” Restatement (Second) of Conflict of Laws § 171 comment d; sec also, e.g., Clawans

v. United States, 75 F. Supp. 2d 368, 374-75 (D.N.I. 1999) (applying New Jersey law to issue of

damages and Maryland law to issue of fault apportionment}; In re Consolidated Parlodel Litig.,

? Plaimiffs failed to cite support for their assertion that NPC’s decision-making was made in Switzerland,
rather than in New Jersey.



182 F.R.D. 441, 448 (D.N.]1. 1998) (“New Jersey’s choice of law rules incorporate the dactrine of
depecage whereby the laws of different states may apply in the same case ta different issues in

the case™) (citing In re B,S. Livingston & Co., Inc., 186 B.R. 841, 863 (D.N.J. 1995); Williamson

v. lLazeration, 1988 U.S. Dist. LEXIS 15004 (DN.J. Dec. 20, 1988) (*New Jersey allows

depecage, wherein different states' laws may govern different issues at trial”). Hence, this court
will focus the following choice-of-law analysis on the particular issue of punitive damages,
rather than inquiring as to which state’s law should apply to the case as a whole.

As to New Jersey’s rules for determining choice-of-law, this state rccently revamped the
principles governing choice-of-law questions. Previously, New Jersey utilized the governmental

interest test. Rowe v. Hofftman-LaRoche, Inc., 189 N.I. 615 (2007). In 2008, the Court adopted

the significant relationship test cnunciated in the Restatement (Second) of Conflict of Laws

(1971). See P.V. ex rel. T.V. v. Camp Javcee, 197 N.J. 132 (2008). After analyzing the contlict

of law concepts applied previously by New Jersey courts, the Camp Jaycee Court adopted a new
framework for analyzing choice-of-law questions.

Under the “‘significant relationship tcst,” therc is a presumption that the law of the place
of injury governs, unless another state has a more significant relationship to the issue at bar. Id.
at 143, The first question under the Camp Jaycee analysis is whether there is an actual contlict
in the laws of the interested states. Ibid. Absent a conflict, there is no choice-of-law issuc to be
resolved. However, if there is a conflict, the first contact to examine is the place where the
injury occurred, as the law of the plase where the injury occurred is presumed to apply. Id. at

143-44 (eiting Restatement (Second) of Conflict of Laws § 146).

Neverthelcss, the presumption that the law of the place of injury governs may be

overcome if one state has a more significant interest than another state. Id. at 144. Thus, the



next step is to determine if sueh an interest exists. Id. at 145. In determining such interests, the
court should examine the location of the conduct causing the injury. Id. at 145 (citing

Restatement {Second) of Conflict of Laws § 145). The other contacts under inquiry are the

domicile of the parties involved, and the place where the relationship is centered. 1d. at 146-47.
As to the facts in these cases, the court begins by observing that there is an actual conflict
as to punitive damages between New Jersey (where the Defendant does business) and the laws of
both Maine and Mississippi (where Plaintiffs reside). First, while New Jersey caps punitive
damages at the greater of $350,000 or five times thc compensatory damages award, N.J.S. A,
§ 2A:15-5.14b, Mississippi law caps punitive damages depending on the net worth of the

defendant, Miss. Code Ann. § 11-1-65(3)(a), and Maine provide no statutory cap on punitive

damages in product liability aetions, 14 M.R.S. § 221 (2009); Tuttle v. Ravmond. 494 A.2d

1353, 1363 (Me. 1985). Also, under the New Jersey Products Liability Act (“NJPLA™), punitive
damages are not available if a product was approved by the FDA, unless the “the product
manufacturer knowingly withheld or misrepresented information required to be submitted under
the ageney’s regulations, whieh information was material and relevant to the harm in question.”
N.I.S.A. § 2A:58C-5¢. The parties and this eourt agree that there is a conflict between the
punitive damages law in New Jersey and the punitive damages laws in Mississippi and Maine.
Since there is a conflict between New lersey, Maine and Mississippt on the issue of
punitive damages, the court must then examine the location of the injury, whieh is presumed to

apply under Camp Jaycee. Id. at 144 (citing Restatement (Second) of Conflict of Laws §146

(1971)). Bagley resided in Maine at the time he took Zometa® and lived in Maine until he
passed away on August 9, 2008. Meng resided in Mississippi at the time she took the drug but

moved to South Carohina after eontracting ONJ; she has never lived in New Jersey. Thus, the



case law presumes that the laws of Maine shall govern the issue of punitive damages in Bagley

and the laws of Mississippi in Meng. See Camp Jayece, supra, 197 N.J. at 143,

While the first part of the significant relationship test favors application of Maine and
Mississippi law on the issue of punitive damages, this presumption may be overcome if New
Jersey bears a morc signifieant intercst to the issue of punitive damages than Maine and
Mississippi. Jd. at 144-45. Thus, the choice-of-law analysis requires this eourt to determine
whether such an interest exists as between New Jersey and Maine and New Jersey and
Mississippi. In ascertaining such interests, the court should examine the location of the conduct
causing the injury; the domicile of the partics involved; and the place where the relationship is

eentered. 1d. at 145-47 (citing Restatement (Second) of Conflict of Laws § 145).

Before addressing these factors, it should first be noted that, according the Camp Jaycee
Court, “[t}hc place of injury becomes lcss important when it is simply fortuitous.” Ibid. (quoting

Fu v. Fu, 160 N.J. 108, 125-26 (1999)); see also Restatement {Second) of Conflicts of Laws

§ 145 commeut d). The place of the injury is fortuitous when “it bears little relation to the

occurrence and the parties with respect to the particular 1ssue.” Camp Jaycee, supra, 197 N.JI. at

146 (quoting Restatement (Second) of Confliets of Laws § 145 comment e) (internal quotations
omitted).

Here, the location of the injury bears almost no relationship to the issue of punitive
damages. In this mass tort litigation, over 150 plaintiffs, who hail from 41 different states, have
chosen to file their claims in New Jersey state court rather than the federal MDL. While the
harm that Defcndant is alleged to have caused plaintiffs spans multiple states, Defendant has its

principal place of business in New Jcrsey. Consequently, this court finds the place of plaintiffs’



alleged injuries “fortuitous™ because the place of injury bears hittle relation to Defendant’s
allcged punitive conduct toward the parties.
Having assessed where the injury occurred. the next matter 1o be examined is the location

of the conduct causing the injury. Id. at 145 (citing Restatement (Second) of Conflicts of Laws

§145. In this casc, although it is alleged that NPC failcd to inform medical providers in Maine
and Mississippt of certain risks associated with Zomcta®, and Plaintiffs’ claims stem from
Defendant’s business activities in New Jersey regarding the marketing, distributing, and selling
of Zometa®. Further, Defendant’s interactions with the FDA and the medical and dental
community similarly originate from Dctendant’s corporate headquarters in New Jersey. Thus,
the location of the conduct causing the injury weighs in favor of applying New Jersey law on
punitive damages.

Next, this court must examinc “the domicile, residcnce, nationality, place of

incorporation and place of business of the parties.” Id. at 146 (citing Restatement (Second) of

Conflicts of Laws § 145(2)(c)). Here, although Bagley was a resident of Maine at the time he

was prescribed the drug and Meng a resident of Mississippi, both parties, along with all other
plaintifts in this litigation, chose to file suit in New Jersey, rather than their respective home
states. As to Defendant, its principal place of business is New Jersey and its placc of
incorporation is Delaware. As between a corporation’s principal place of business and place of

incorporation, decisional law places morc weight on a corporation’s place of business in

applying choice of law reasoning. Camp Jaycee, supra, 197 N.I. at 146 (citing Restatement

(Second) of Conflicts of Laws § 145 comment e). Accordingly. because Plaintiffs are from

Maine and Mississippi, and Defendant is from New Jersey, this factor has a ncutral effcct on this

court’s choice-of-law analysis.



Under the Restatement (Second) of Conflicts of Laws §145 analysis, the place where the

relationship between the parties is centered must also be considered by this court. Camp Javeee,

supra, 197 N.J. at 147. Again, although NPC allegedly failed to inform the medical/dental

communities in Maine and Mississippi and allegedly sent false information to oncologists in
those states, Plaintiffs’ claims stem from Defendant’s New Jersey business activities. Further,
Defendant’s interactions with the FDA and the medical and dental community similarly originate
trom Defendant’s eorporate headquarters in New Jersey. Accordingly, the relationship between
Detendant and Plaintiffs is centercd on Defendant’s actions in New Jersey.

The significant relationship test does not end with the foregoing analysis. Because the
significant relationship test is “qualitative, not quantitative,” and “the inquiry does not focus

solely on the number of contacts with each state,” Camp Javcee, supra, 197 N.J. at 143 (citing

Henry v. Richardson-Mcrrell, Inc., 508 F.2d 28, 32 (3d Cir. 1975)), the aforemcntioned factors
are to be assessed as to the particular issue (punitive damages) and in light of the §6 principles of

the Restatemcnt, id. at 132, 143 (citing Erny, supra, 171 N.I. at 101-02). Accordingly, this court

next examines the aforementioned contacts in light of the Restatcment’s §6 principles. Under §6

of the Restatement (Second) of Conflicts of Laws, the principles are: “(1) the interests of

interstate comity; (2) the interests of the parties; (3) the interests underlying the field of tort law;
(4) the interests of judicial administration; and (5) the competing intercsts of the states.” Camp

Jaycee, supra, 197 N.J. at 147 (quoting Erny, supra. 171 N.J. 86, 101-02).

First, the interest of interstate comity considers “whethcr application of a competing
state’s law would frustrate the policies of other interested states.” Id. at 152 (citing Fu, supra.
160 NL.J. at 122). In this case, application of one state’s law over the other would frustrate the

law of the other since the states at issue follow opposite approachcs — New Jersey limits punitive



damages based on the amount of the awarded compensatory damages, N.J.S.A. § 2A:15-5.14b,
while Mississippi law caps punitive damages depending on the net worth of the defendants,
Miss. Code Ann. § 11-1-65(3)(a), and Maine provides no statutory cap on punitive damages in

product liability actions, 14 M.R.S. § 221; Tuttle, 494 A.2d at 1363. Additionally, NJPLA

provides a defense with respect to punitive damage claims where a product 1s approved by the
FDA, NJ.S.A. § 2A:58C-5¢c, unlike the governing laws of Maine and Mississippi. It is
undisputed that New Jersey’s laws have underlying policies that differ from Maine and
Mississippi. Thus, the application of either state’s laws on punitive damages over the other
would frustrate the policies of the other state.

Next, as to the interests of the parties in applying the punitive damages law of a chosen
state, this principle calls for examining the reasonable expectations and the need for a
foreseeable result for plaintiff and defendant. The imposition of punitive damages, generally, is
not intended to address the expectations of a plaintiff. Instead, a plaintiff's interest is addressed
through the award of compensatory damages. Here, Plaintiffs™ interests and expectations in
being adequately compensated for their alleged injuries will be served through compensatory
damages awarded pursuant to Maine or Mississippi law. On the other hand, Defendant should
reasonably expect to be governed by the punitive damages law of the state in which it maintains
its principal place of business and be punished by New Jersey’s punitive damages law for any
wrongdoing it may have committed at its corporate headquarters. In light of these reasonable
expectations, this factor favors application of New Jersey law on punitive damages.

Regarding thc interests underlying the field of tort law, this analysis focuses on whether
the fundamental tenets of tort law, compensation and deterrence, would be furthered if the law of

New Jersey werc applied. As to compensating Plaintiffs, that interest is setticd through



compensatory damages that Plaintiffs may be awarded under Maine or Mississippi law. See

MecDarby v. Merck & Co., Inc., 401 N.J. Super. 10, 91 (App. Div. 2008) (“In contrast [to

punitive damages], the purpose of compensatory damages is to make thc individual plaintiff
whole. That purpose, in a personal injury compensation context, is neither to reward the
plaintiff, nor to punish the defendant, but to replace plaintiff's losses.”) (quoting Caldwell v.

Havnes, 136 N.J. 422, 433 (1994) (internal citations and quotations omitted).

As to the underlying interests in deterrence, this will be accomplished by applying New
Jersey’s punitive damages law. Punitive damages are designed specifically to punish and deter

wrongful conduct. See Tarr v. Bob Ciasulli’s Mack Auto Mall, Inc., 194 N.J. 212, 218 (2008).

“Deterrence of egregiously wrongful conduct is . . . what punitive damages are all about.”

Almog v. Israel Travel Advisory Service. Ine., 298 N.J. Super. 145, 158-5%9 (App. Div. 1897);

see also McDarby, supra, 401 N.J. Super. at 90 (“the purpose of a punitive damage award is “to

"

punish the defendant and to deter that dcfendant from repeating such conduct.’”) (quoting
N.J.S.A. § 2A:15-5.14). If there is willful corporate misconduct on the part of Defendant. then
New Jersey should punish Defendant to prevent such eonduct in the future. Accordingly, the
interests underlying the field of tort law will be furthcred through the application of New lerscy
law as to punitive damages and Maine and Mississippi laws as to compensatory damages.

Next, the interests of judicial administration focus this court’s attention on the issues of

“practicality and ease of application, factors that in turn further the values of uniformity and

predictability.” Camp Jaycee, supra, 197 N.J. at 155 (citing Emy, supra, 171 N.J, at 102: Fu,

supra, 160 N.J. at 124). In this ease, a New Jcrsey trial court applying New Jersey law on the

issue of punitive damages to an injury caused by a manufacturer doing business in New Jersey

would be in the best interest of judicial administration. This mass tort litigation consists of

10



plaintiffs from 41 states throughout the country. Each of these states has its own law on punitive
damages, and it would not aide judicial administration to apply a different punitive damages law
for each plaintiff based on where that plaintiff originates. Tt is more practical and
administratively sound to apply New Jersey’s punitive damages law to each plaintiff in this
litigation.

As to the competing interests of the states, this factor requires courts to consider whether
application of an individual state’s law under the circumstances will advance the policies that
that particular law was intended to promote. Fu, supra, 160 N.J. at 125 (stating that this factor is
“the most significant factor in the tort field”) (quoting Pfizer. Ine. v. Emplovers Ins., 154 N.J.
187, 198 (1998)). In general, the determination as to which state law to apply “should be the
state which has the dominant interest in the determination of the particular issue.” rather than the

ease as a whole. Erny, supra, 171 N.I. at 96 (quoting Restatement (Seeond) of Conflicts of Laws

§ 171 comment b); see also Fu, supra, 160 N.JI. at 125; White v. Smith, 398 F. Supp. 130, 134

(D.N.J. 1975) (“In order to determine whieh state has the greatest interest in the application of its
own law, each issue must be analyzed separately”). Thus, if a state’s statute provides for
punitive damages under certain circumstances, a court should consider that state’s legislative
interest in having its law apply. See Pfizer, supra, 154 N.J. at 198). As sueh, the aforementioned
factors will be analyzed as to the issue of punitive damages, rather than the case as a whole.

With regard to punitive damages, New Jersey has the prevailing interest in determining
whether such damages should be awarded in this case. As to punitive damages:

an important factor in determining which is the state of most significant

relationship is the purpose sought to be achieved by the rule of tort law involved.

If this purpose is to punish the tortfeasor and thus to deter others from following

his cxample, therc is better reason to say that the statc wherc the conduct oecurred

is the statc of dominant interest and that its loeal law should control than if the tort
rule is designed primarily to compensate the victim for his injuries.

1]



|Restatement (Second) of Conflict ol Laws § 146 comment ¢; see also
Restatement (Second) of Conflict of Laws § 145 comment ¢ (“If the primary
purpose of the tort rule involved is to deter or punish misconduct . . . . the state
where the conduct took place may be the state of dominant interest and thus that
of most significant relationship™).]

In particular, “*[t]he State [of New Jersey] has a legitimate interest in punishing unlawful conduct

and deterring its repetition.” McDarby. supra, 401 N.J. Super, at 90 (quoling Tarr. 194 N.J. al

218).

Applying the foregoing analysis to the pending motions. New Jerscy law shall govern
punitive damages because New Jersey has a more significant relationship as to that issue. New
Jersey has an interest in imposing punitive damages for the purposc of punishing a wrongdoing
defendant and deterring such a defendant from repeating wrongful conduct. See NJ.S.A. §
2A:15-3.14, If Dcfendant committed conduct warranting punishment, then New Jersey’s law

would be the proper vehicle through which to deter such bchavior.

Conclusion
Undcer this analysis. New Jersey has the most significant relationship on the matter of
punitive damages and, therefore. the laws of the Stawc of New Jersey shall apply as to this issue.

1he court will sign the orders submitted by Detendant.

lh 4 o)
ssica R. Kayer. .I.Sf/





