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A recent trend amongst the plaintiffs’ bar seeks to hold social
media and gaming companies who operate internet-based
platforms such as Meta, YouTube, Snapchat, TikTok, and
FanDuel, liable (or even strictly liable) based on traditional
products liability theories.

Asserting, among others, strict liability and negligent design
defect and failure to warn claims, plaintiffs allege the designs
of these platforms are unreasonably dangerous and that

the companies who own, control and operate them failed

to adequately warn users about the purported physical and
mental health risks in using the platforms.

Defendants facing tort lawsuits
based on user interactions with
platform-based technologies should
consider moving to compel all claims
to arbitration as the first filing in state
or federal court,

Millions of people utilize these platforms and the anxiety and
depression alleged in complaints are ubiquitous conditions
such that it is relatively easy to amass thousands of plaintiffs.
But there is a significant hurdle standing in the way of litigating
these lawsuits in state and federal courts across the country:
agreements to arbitrate.

Nearly all consumer-facing digital platforms contain Terms of
Use that the providers expect consumers to review and accept
before engaging with the platform. Almost universally among
the provisions contained in these Terms of Use is an arbitration
agreement that typically delegates to an arbitrator all disputes
arising out of the use of the platform.

Digital platforms typically are designed to ensure that users
are put on notice of the Terms of Use, including mandatory
arbitration provisions via pop-up boxes, sign-in pages,

and hyperlinks that online users must engage with before

accessing the digital platform. These interactions make it
difficult for plaintiffs to sidestep an agreement to arbitrate
because they satisfy the two core elements of contract law:
notice and assent.

Defendants facing tort lawsuits based on user interactions
with platform-based technologies should consider moving
to compel all claims to arbitration as the first filing in state
or federal court.

Arbitration decision points

There are several reasons why defendants may wish to resolve
claims via arbitration. Litigating these actions in arbitration

is typically strictly confidential, which is helpful given the

large amount of highly confidential information and patented
technologies at issue.

In the setting of potential mass torts, moving to compel
arbitration may also allow defendants to avoid multi-district
litigations ("MDLs”), class actions, and state analogs. Doing
so deprives plaintiffs of the opportunity to effectively hide
potentially meritless cases from meaningful discovery

and leverage a bloated inventory of meritless cases

in settlement discussions.

In Mmany circumstances, arbitration can be a more cost-effective
forum for litigating claims, though that is not always the case.

In deciding whether to seek arbitration in lieu of courtroom
litigation, a defendant must first assess whether the steps
necessary to compel arbitration exist. Defendants have

faced challenges in prevailing on the motion to compel
arbitration because their online agreement lacked the requisite
features to establish notice of and assent to the contract

at issue, e.g., the Terms and Conditions were buried in an
inconspicuous hyperlink!

There also may be other substantive hurdles based on typical
contract defenses like capacity (e.g., infancy doctrine), which
allows contracts to be voided based on a minor’s inability to
understand the terms given their age.

But, because an individual's capacity to contract as a minor
is a question of enforceability, not formation, that question
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may be delegated to the arbitrator. When arbitration
provisions clearly delegate enforceability issues to the
arbitrator, questions such as a minor’s capacity to consent
to the contract do not bar a digital platform’s motion to
compel arbitration.?

Defendants also should assess the costs of arbitration versus
litigation in deciding whether to move to compel arbitration.

In the setting of potential mass litigation, the economic costs
of initial briefing and hearings related to the motion to compel
arbitration will likely pale in comparison to the long-term costs
of litigating in state or federal court.

But in one-off cases, the costs of briefing and argument on

a motion to compel before even litigating the merits may
dissuade some defendants from filing the motion. If the
defendant loses a motion to compel arbitration, nothing is lost
other than the cost of pursuing the motion, as the case will
proceed on the merits in the forum in which it was filed.

However, arbitration is not always more cost-effective than
litigation, especially in the context of mass claims. In the Meta
social media litigation, for example, filings indicate that Meta
did not bring a motion to compel arbitration despite the digital
platform’s Terms of Use requiring arbitration?

Along with the potential application of the infancy doctrine

to challenge the child-plaintiffs’ notice and assent to the
arbitration provisions at issue, the fact that “massive arbitration
fees and costs will be incurred litigating potentially thousands
of individual arbitrations™ appeared to be part of the calculus
in eschewing a motion to compel arbitration.*

Further, in a litigation that may involve large numbers of
individual cases making similar allegations regarding the
platform, traditional litigation and arbitration proceedings have
different case management styles that will impact cost as well
as how much the defendant will be able to litigate on the merits.

For example, MDLs and other similar vehicles for mass litigation
typically centralize hundreds or thousands of individual cases
before a single forum, but in Most instances only a handful

of those cases are selected for individual discovery work-up
and trial.

Often termed bellwether cases, these select few cases are
intended to be a representative snapshot of the overall MDL
case inventory that then helps the parties value and resolve the
remaining hundreds or thousands of claims without undertaking
large discovery burdens for each individual plaintiff.

Defendants who decide to forego arbitration and instead
engage with this bellwether process should push for a process
that selects truly representative cases and avoids processes
that facilitate plaintiffs’ counsel's ability to dismiss disfavored
cases within the bellwether pool, leaving only the strongest
plaintiffs’ cases that may not be truly representative of the

MDL inventory.

In contrast, mass arbitration does not always permit this type
of reliance on representative cases. Bellwether processes in
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mass arbitration, for example, have been held unconscionable
and rejected by the Ninth Circuit,® but consolidated arbitration
without reliance on bellwethers has been upheld?

Nonetheless, arbitration typically comes with a discount on
discovery emanating from limited discovery measures. But
depending on the sheer volume of cases to be arbitrated,
those cost-savings might break even in the context of

mass claims. The potential for mass claims to be arbitrated
individually, and whether that would be cost-effective, ought
to be considered before filing a motion to compel arbitration.

Arbitration is not always more
cost-effective than litigation,
especially in the context
of mass claims.

Litigators should also keep in mind that arbitration decisions
are final, while litigation permits avenues of appeal. In the
event that an arbitration decision goes awry, there is limited
opportunity for recourse via the judicial court system.”

However, although it is not without risks as noted above,
where the digital consumer is an adult and the digital platform
effectively establishes reasonable notice and assent to an
agreement to arbitrate, the likelihood of prevailing on a motion
to compel arbitration is relatively high.

In such instances where arbitration is the desirable outcome,
weighing the benefits of filing such a motion against the
potential pitfalls may weigh in favor of seeking to compel
arbitration in nearly every case. Even if the motion to compel
arbitration is ultimately denied on the merits, it may provide
more clarity regarding other parties’ positions on various issues.

Important considerations for ensuring any claims
proceed in arbitration

There are several steps companies can take to ensure their
digital platforms are designed in a way that avoids application
of caselaw finding that digital platforms’ “clickwrap,”
“browsewrap,” and other forms of online agreements are
voidable based on typical contract principles like lack of notice
and assent.

In drafting Terms of Use, arbitration provisions, and designing
digital platforms in relation to each, a core goal should always
be to clearly outline the scope of the agreement and limit
any potential court battles over its enforcement. As the US.
Supreme Court stated in Coinbase, Inc. v. Suski, “the first
question in any arbitration dispute must be: ‘What have these
parties agreed to?”®

Companies pursuing arbitration should design the flow of
that platform in a way that puts its users on obvious notice of
the Terms of Use, including the arbitration provision, such that
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those users cannot meaningfully later argue they were not put
on reasonable notice in a way that allowed them to effectively
assent to the agreement at issue.

“Browsewrap” agreements, whereby users are assumed to
consent merely by using a website based on a footer link, are
particularly subject to attack in some jurisdictions, including
the Ninth Circuit”

"Clickwrap” and “scrollwrap” agreements are generally
preferred because the user must actively check a box,
physically scroll through the terms and check a box, or
otherwise actively affirm their agreement to the terms before
proceeding to the next page of the platform.©

As to the arbitration provision itself, it should explicitly state that
the Federal Arbitration Act ("FAA”) governs the interpretation
and enforcement of the provision. There is a robust body of
caselaw enforcing arbitration agreements under the FAA,
including recent Supreme Court decisions reversing lower
courts that refused to compel arbitration

“Clickwrap™ and “scrollwrap”
agreements are generally preferred
because the user must actively
check a box, physically scroll
through the terms and check a box,
or otherwise actively affirm their
agreement to the terms before
proceeding to the next page
of the platform.

To avoid litigation on different claims in two different venues,
the arbitration provision also should be as broad as possible,
such as covering “all claims arising from or relating to the
contract and/or the relationship between the parties”

Utilizing that language should prevent courts from applying
doctrines like the “significant relationship” test imposed by the
Fourth Circuit, which can be a difficult and unnecessary hurdle
for the party seeking to compel arbitration.

Delegation clauses are also important because they

assign decisions on any questions of arbitrability, validity,

or enforceability to the arbitrator and not the court, leaving for
the court deciding the motion to compel arbitration only the
question of whether an arbitration agreement exists.

Other important provisions include those relating to
severability and mutual enforceability, which can support

a finding that the agreement to arbitrate exists and was
adequately considered. Additionally, provisions governing the
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parties’ confidentiality obligations can strengthen the private
aspect of arbitration.

Digital platforms that may be subject to similar claims alleged
by thousands of plaintiffs also should consider including
language governing mass arbitration of claims. Mass
arbitration must be provided for in the arbitration agreement
and is highly dependent on the procedure described in the
Terms of Use.

Defendants should be aware that absent terms or rules
permitting consolidation, arbitration is conducted on

an individual plaintiff-basis, meaning defendants facing
hundreds or thousands of analogous cases in arbitration
will bear the potentially significant cost of arbitrating each
individual claim.

Conclusion

Arbitration should be an initial consideration when defending
online platforms against these novel claims. While a motion to
compel arbitration will not win the case on the merits, and may
not even be granted, it provides an alternative to traditional
litigation. However, there are costs and multiple other factors
that go into the decision of whether or not to pursue arbitration
over traditional litigation.

Companies in this space should include language in the
Terms of Use that allows arbitration as an option and
consider all relevant factors in making a final decision
on how to proceed.

Notes:

' See, eg., Valiente v. Nexgen Glob, LLC, No. 23-13308, 2025 WL 3140480,

at *6 (11th Cir. Nov. 10, 2025) (finding arbitration clause in browsewrap agreement
unenforceable where the Terms of Use hyperlink was hidden in small, white
font that “was far from obvious or noticeable”); Godun v. JustAnswer LLC,

135 F4th 699, 708-14 (9th Cir. 2025) (finding plaintiffs did not agree to arbitrate
via sign-in wrap where plaintiffs could sign up or use the website without
separately indicating that they read or agreed to the linked terms).

2 See, eg., Tomlin v. Roblox Corp., No. 2:25-cv-04301, 2026 WL 1412606,
at *9 (E.D. Pa. May 20, 2026) (enforcing arbitration clause, finding that it is
binding as to children on gaming accounts set up by their parents).

¢ See Agenda and Joint Statement, at 7, In re Soc. Media Adolescent Addiction/
Personal Inj. Prods. Liab. Litig., No. 4:22-md-03047-YGR, MDL No. 3047

(N.D. Cal. Feb. 4, 2024) (Dkt. No. 2717) ("While Instagram’s Terms of Use include
an arbitration clause, Meta has not sought to enforce that provision against

the thousands of personal injury plaintiffs who have sued it in court, and those
plaintiffs have notably disaffirmed the clause.).

“Id. Arbitration fees can be substantial. For example, reports indicate that the
cost of the filing fees alone in mass arbitration against DoorDash amounted
to nearly $9 million. See Michael Corkery & Jessica Silver-Greenberg, "Scared
to Death’ by Arbitration: Companies Drowning in Their Own System, NY. TIMES
(Apr. 6,2020), https://nytims/4wHDIOF.

5 See Heckman v. Live Nation Ent, Inc., 120 F4th 670, 684-85 (9th Cir. 2024),
cert. denied, 146 S. Ct. 96 (2025).

¢ See Jones v. Starz Ent, LLC, 129 F.4th 1176, 180 (9th Cir. 2025).

7 See 9 USC. §8§ 10-11 (delineating specific instances that a district court may
vacate or modify an arbitration award).

8602 US. 143,148 (2024).

? See, eg., Berman v. Freedom Fin. Network, LLC, 30 F4th 849, 856 (9th Cir. 2022)
("Courts are more reluctant to enforce browsewrap agreements because
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consumers are frequently left unaware that contractual terms were even
offered, much less that continued use of the website will be deemed to
manifest acceptance of those terms.”); Wilson v. Huuuge, Inc., 944 F3d 1212, 1221
(9th Cir. 2019) (affirming denial of motion to compel arbitration based on
inconspicuous browsewrap agreement); Nguyen v. Barnes & Noble Inc.,

763 F.3d 1171, 1178-79 (9th Cir. 2014) (noting “courts’ traditional reluctance to
enforce browsewrap agreements against individual consumers” in holding that
there was no agreement to arbitrate where a browsewrap agreement did not
prompt users “to take any affirmative action to demonstrate assent”).
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